Australian Government

Immigration Assessment Authority

Decision and Reasons

Referred application

SRI LANKA
IAAreference: 1AA21/08894

Date and time of decision: 12 March 2021 12:51:00
L Hill, Reviewer

Decision

The IAA remits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicant (the applicant) claims to be a citizen of Sri Lanka. He arrived in Australia
in July 2013 and applied for a Safe Haven Enterprise Visa (protection visa) on 6 September
2017.

A delegate of the Minister for Immigration (the delegate) refused to grant the visa on 18
February 2021 because the applicant did not satisfys.36(2) of the Migration Act 1958 (the Act).

Information beforethe lAA

3.

4.,

| have had regard tothe review material given by the Secretary under s.473CB of the Act.

| have obtained new information, “UK Home Office, ‘Country Policy and Information Note Sri
Lanka: Sexual orientation and gender identity and expression’, September 2020,
20201019173445”. The new information is publicly available, from a credible and authoritative
source and has been prepared specifically for the purpose of protection status determination.
It relates specifically to the treatment of LGBTI Sri Lankans, a relevant issue for determination
and is an update to the 2018 UK Home Office report, which was before the delegate. | am
satisfied there are exceptional circumstances tojustify consideration this new information.

Applicant’s claims for protection

5. At the arrival interview and in his 2017 protection visa statement (2017 statement) and
protection visa interview, the applicant’s substantive claims for protection arose because of
his past experiences as a businessman. Insummary, he claimed that:

e InSri Lanka, he owned two businesses with his cousin; [Business 1] and [Business 2]. He
frequently travelled to [Country 1] and [Country 2] to obtain stock for his businesses.

e From 2011, he had a problem with a local group/gang known as [Gang]. This group
belonged to his religion (Islam) and lived near his home and would come regularlyto his
businesses and demand money. They would threaten to kill him if he did not pay. They
targeted himand other businesses because they were perceived as earning good money.

e  Onone occasion, he made a complaint about the ongoing extortion requests to the police
however they were unable to assist. After he made the complaint the [gang] started to
target him more. He is unable to provide a copy of the police report as his mother has
disposed of it; and he needs to be physically present at the police station to request a
further copy.

e In 2013, the leader of the [gang], “MN” asked him for money. MN wanted him to pay 20
Lakhs. He told him he could only pay him 10 Lahks and arranged to pay the rest later.
While paying the 10 Lakhs, he verbally scolded/cursed MN.

e Three to four days later, MN was shot and killed. The [gang] went to his family’s home
and asked for him. The [gang] were looking for him because he had verbally
scolded/cursed MN prior to his death and they believed that he provided information
about MN to another gang. They harassed his wife, parents and friends. He went into
hiding.

I1AA21/08894

Page 2 of 12



e InJuly 2013, he departed Sri Lanka and travelled to Australia by boat.

e In September 2013, the [gang] kidnapped his brother. They wanted to know where his
was. His brother wouldn’t tell them and was beaten. A ransom was requested for his
brother’s release. His mother sold her jewellery and paid the ransom and his brother was
released.

e Hefearson return he will be targetedandseriously harmed by the [gang] because he is
a businessman and/or owns businesses and they believe he has informed another gang
about them.

In the 2017 statement and protection visa interview, the applicant provided a new substantive
claim for protection, his sexual orientation. In summary, he claimedthat:
e Heismore attractedto men. He has had relationships with menin Sri Lanka and Australia.

e He fears on return he will be targeted and seriously harmed because of his sexual
orientation.

Refugee assessment

Section 5H(1) of the Act provides that a person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returnto it.

Well-founded fear of persecution

8. Under s.5J of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:
e the person fears persecution and there is a real chance that the person would be
persecuted
e therealchance of persecution relates to all areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct
e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion
e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and
e thepersondoes not have a well-founded fear of persecution if they could take reasonable
steps to modify their behaviour, other than certain types of modification.
9. The applicant claims to be a national of Sri Lanka and | accept that he is, and that Sri Lanka is
the receiving country for the purpose of this review.
10. The applicant has consistently claimed, and | accept that he and his family are practising
Muslims. He prays five times a day and attends mosque once a week.
I1AA21/08894
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11.

12.

13.

14.

15.

16.

Inthe 2017 statement and interview, the applicant claimed that he is more attracted tomen.
He has had relationships with men in Sri Lanka and Australia. He started to realise he was
attracted to males when he approximately [age] years old, and [at] school. He had to hide these
feelings. He was later forced to marry his wife. He stated that he is not attracted to married life
and that during his nine years of marriage (2004—-2013) he had sexual intercourse with his wife
maybe five to six times. Their [child] was born in August 2005.

The applicant claimed thatin Sri Lanka, he only had one relationship with a male. His wife did
not know this male. It was a discreet relationship. He was too fearful to tell others about it.
This type of relationship is not allowed in public. Itisillegal in Sri Lanka. His brother later found
out about this relationship. His brother confronted him and told him that it was a shameful act.

The applicant claimed that since his arrivalin Australia, he has been living freely. No one knows
him here and he has been able to explore his sexual orientation without any restrictions. He
indicated that in Sri Lanka he was always worried that people would find out that he was a
homosexual but now he doesn’t have toworry about that. Each Saturday he attends a gay club
called [Name). He has also attended similar clubs in the same area. Everythree months he also
attends the [Medical services provider] where he receives free check-ups and treatment. His
longest relationship has been twoto three months. He has had conversations with his brother,
where his brother has asked him to return to his family in Sri Lanka and told him to leave this
“habit”, but he really can’t change.

At the protection visa interview, the applicant was asked how he had reconciled his sexual
orientation with his Islamic religion. He responded that this type of sexual relationship in his
religion is compared with having sex with one’s mother (unnatural). He had read religious
books which had stated this, but he was unable to control it.

| have listened to the protection visa interview and | found the applicant’s evidence regarding
his sexual orientation to be spontaneous, detailed and persuasive. His evidence that when
living in Sri Lanka he could not be open about his sexual orientation and had to continually hide
his attraction, feelings and had to be discreet about his past relationship with a man because
he feared what would happen if people found out is plausible when considered against the
country information in the review material that the vast majority of Sri Lankans have
conservative views about sexual orientation and gender identity, and that most LGBTI persons
do not live openly due to the social stigma attached.! Furthermore, like the delegate, | am of
the view that the applicant’s evidence regarding the circumstances of his marriage is
corroborated by the country information in the review material which reports that often gay
men have been forced into heterosexual marriages, usually by family members, in Sri Lanka.? |
also found the applicant's evidence regarding his experiences and engagement in the LGBTI
community since his arrival in Australia to be cogent and convincing. On the evidence before
me, and like the delegate, | accept that the applicantis a gay male. | am satisfied thats. 5J(6) of
the Act does not apply to his conduct in Australia.

Inthe 2017 statement, the applicant indicated that he feared on return to Sri Lanka he would
be seriously harmed because of his sexual orientation. He referred to an example in which a
Sinhalese boy was arrested by the police and punished on account of his sexual orientation. He
stated if his family came to know, this would bring shame to his whole family who may commit
suicide including his wife’s family who are Imams. He also feared he would be risk of violence

1 UK Home Office, ‘Country Policy and Information Note - Sri Lanka: Sexual orientation and gender identity and expression’,
1 October 2018, OG9EF767954.

2 UK Home Office, ‘Country Policy and Information Note - Sri Lanka: Sexual orientation and gender identity and expression’,
1 October 2018, OG9EF76795 and DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019,20191104135244.
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17.

18.

19.

20.

from strangers onthe street and stated that he believes that the police will refuse to protect
him from this harm.

| have listened to the protection visa interview, and in contrast tothe delegate’s finding, | am
not convinced that the applicant’s verbal testimony contradicted his 2017 statement and he
did not raise any claims that he would persecuted on the basis of his sexual orientation on
return. The applicant was asked what he thought would happen if his sexual orientation
became known in his community in Sri Lanka. He responded that he comes from a large family,
his parents have many relatives, and that this kind of thing, that being his homosexuality would
bring shame to his family. This shame may cause his mother to hurt herself and have a great
impact on his wife and [child]. While he indicated that he did not believe his family would harm
him, he alsostatedthat this type of relationshipis illegalin Sri Lanka, and must be hidden, and
that he would always worry what would happen if someone came to know about it. He also
claimed that he would not be able to live freely or openly and without problem on return. In
contrast to the delegate, | am satisfied that the applicant does genuinely fear that he will be
persecuted on account of his sexual orientation on return.

Having regardto the applicant’s evidence and his past conduct in Sri Lanka, | am alsosatisfied
that on return he would be discreet and avoid disclosing to anyone his sexual orientation and
that the reason he would do this is out of a fear of serious harm. The question, then, is whether,
if he were open about his sexual orientation, is there is a real chance that he would be
persecuted for that reason. 3

Same-sexsexual acts areillegal in Sri Lanka. Sections 365 and 365 (a) of the Penal Code make
it a criminal offence to engage, respectively, in ‘carnalintercourse against the order of nature’
and ‘acts of gross indecency’. These are commonly understood to apply to sexual acts between
same-sex individuals and can attract sentencesof up to 10 years’ prisonand a fine. Police have
arrested individuals under these sections, however the UK Home Office and DFAT reports
suggest that cases are rarely prosecuted.*

Whilst prosecutions are rare, on 15 July 2015 the Supreme Court of Sri Lanka heard and on 30
November 2016 handed-down their judgment in Galabada Payagalaga Sanath Wimalasari and
others vs Officer-in-Charge (SC Appeal No. 32/11). This addressed the constitutional challenge
to section 365 (a) of the Penal Code (gross indecency convictions) following a magistrates in
2003 imposing a term of imprisonment of one year (and fine of Rs.1,500) of two gay men
following consensual intercourse. The Supreme Court heard all the evidence again and
concluded that there was no reasonto interfere with the finding of guilt in this case. However,
the Supreme Court went on to look into whether the sentence imposed on the appellant was
excessive in light of the circumstances of this case. Although the Supreme court stated that
whilst in some countries criminalisation of same sex acts had been repealed, they noted that
in Sri Lanka it remained part of the law. However, given that the incident had taken place over
13 years previously, the appellants’ lack of previous convictions or criminal history and
considering the fact that the act was consensual the Supreme Court ruled that a custodial term
of imprisonment did not appear to be commensurate with the offence. The one-year sentence

35395/2002 v Minister for Immigration and Multicultural Affairs (2003) 216 CLR 473 and ESD17 v Minister for Immigration &

Anor [2018] FCCA 870.

4 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244 and UK Home Office, ‘Country
Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expression’, September 2020,

20201019173445.
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was set aside and substituted with a sentence of 2 years rigorous imprisonment, suspended
for a period of 5 years in order to offer the offenders the ‘opportunity to reform’.>

21. UK Home Office and DFAT have also reported that according to local LGBTI sources, police also
use sections 365 and 365 (a) of the Penal Code or the Vagrants Ordinance (which empowers
authorities to detain people considered to be loitering in public) to threaten, harass, extort
money and sexual favours, and arbitrarilyarrest and detain LGBTI individuals.® UK Home Office
report suggests that the exactreasonsfor, or how frequent or widespread such arrests are was
unknown,” however Equal Ground, in its 2017 mapping study, found that 46.7 per cent of LGBTI
people experienced police harassment. LGBTI victims of abuse and harassment, including by
the police, are generally unwilling tofile complaints due tosafety concerns and a reluctance to
bring attention to their sexual orientation, meaning their incidence goes largely unreported.

22. Anti-LGBTI sentiment is deeplyingrained in Sri Lankan culture and society and that the majority
of Sri Lankans hold conservative views about sexual orientation and gender identity, and many
prioritise collective values over individual rights. In2019, DFAT reported that according tolocal
sources, the LGBTI community faces threats, harassment and forced heterosexual marriage
from family and members of the community. DFAT considers reports of violence in the home
and public spaces to be credible, and many LGBTI individuals — especially Muslims — hide their
identity to avoid harassment.®In 2020, the UK Home Office reported that anti-LGB sentiment
is deeply ingrained in Sri Lankan culture with most Sri Lankans holding conservative views
about sexual orientation and gender identity. LGB persons face stigma, discrimination,
harassment, emotional and verbal abuse and forced heterosexual marriage. MostLGB persons
do not live openly as LGB persons due to social stigma.1©

23. Beyond actual incidents of physical violence or discrimination on the part of the police or
members of society, sources state that SriLankan law also discriminates against LGBTI people.
DFAT and UK Home Office have reported that there are no legal safeguard or legislation which
exists to protect LGBTI individuals from discrimination or hate crimes. Hate speech against the
LGBTI community is common on social media.'! In 2019, DFAT reported that according to local
sources, LGBTI individuals are widely seen as “sexual deviants” and routinely experience
discrimination and bullying in the workplace and the education and health care systems. Local
LGBTI sources told DFAT that openly-gay couples face obstacles to securing housing and
accommodation. As a result, many homosexual persons seek to conceal their sexual
orientation.?

24. Thelack of anti-discrimination legislationto protect the rights of LGBTI persons has meant that
they have no recourse to a remedy when particular laws are used against them in a

5 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expressior’,
September 2020, 20201019173445.

6 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244 and UK Home Office, ‘Country
Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expression’, September 2020,
20201019173445.

7 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expressior,
September 2020, 20201019173445.

8 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244.

9 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244.

10 UK Home Office, ‘Country Policy and Information Note - Sri Lanka: Sexual orientation and gender identity and expression’,
1 October 2018, OG9EF76795 and UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and
genderidentity and expression’, September 2020,20201019173445.

11 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expressior’,
September 2020, 20201019173445 and DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019,
2019110413524,

12 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244.
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discriminatory manner. Such discriminationis further enabled and promoted by the continued
criminalisation of same sex activity and, therefore, stigmatisation of LGBTI persons. LGBTI
persons who are the victims of violence or hate crimes will often not report these crimes to
the police without fear that their sexual orientation or gender identity or expression will be
exposed or highlighted. This can lead to further discrimination and marginalization and to
potential prosecution under articles 365 and 365A of the Penal Code.13

25. | have considered the contemporary assessment by UK Home Office that while incidents of
harassment, assault, extortion through money or sexual favours by the authorities do take
place, the available country evidence does not establishthat a personwhois open about sexual
orientation is likely to face treatment that is generally sufficiently serious by its nature and
repetition to amount to persecution or serious harm.'* Nonetheless, the UK Home Office
qualified this assessment, when it stated that the particular factors relevant to the person,
including their ethnic or religious background, might make the treatment serious by its nature
or repetition,®> and| consider this qualification to be relevant to this case, giventhe applicant’s
religious profile, as a practising Muslim.

26. The treatment of gay Muslim men in Sri Lanka has not been addressedin the various sources
before me, however the DFAT report has specifically noted that many LGBTI Muslims tend to
hide their identity to avoid harassment and when this is considered against the information
above regarding the lack of any legal safeguards andthe hesitation of LGBTI victims to report
abuse and harassment, | consider the lack of any specific reporting does not mean that the
treatment this group faces is not serious by its nature or repetition or that it does not
sufficiently amount to serious harm. Rather, | am of the view that the credible reports before
me regarding the incidents of discrimination, harassment, physical violence and extortion
endured by LGBTI victims when considered cumulatively with the information above indicating
the conservative nature of the applicant’s own community, Sri Lankan Muslims'® and the
population in Sri Lanka more generally leads me to be satisfied that should the applicant be
open about his sexual orientation, even in a large city such as Colombo, which is reported as
having a higher LGBTI community,?” there is a real chance he will face treatment which
amounts to serious harm.

27. Inlight of the countryinformation, | am satisfied that if the applicant was open about his sexual
orientation, thereis a real chance that, returned to Sri Lanka, he will face serious harm in the
form of harassment, physical assault or violence, extortion threats, arbitrary arrest or
detention. | am satisfied that the essential and significant reason for the harm is his
membership of a particular social group, gay Muslim men. | am satisfied that the persecution
is systematic and discriminatory and that, as one of the agents of harm is the State, the real
chance of serious harm relates toall areas of Sri Lanka.

28. | am further satisfied that s.5J(2) and s.5J(3) of the Act do not apply. In light of the country
information, | consider that effective protection measures are not available to the applicant
given the information above regarding the lack of any legal safeguards and because the harm

13 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expression’,
September 2020, 20201019173445.

14 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expressior,
September 2020, 20201019173445.

15 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expression’,
September 2020, 20201019173445.

16 DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019, 20191104135244

17 UK Home Office, ‘Country Policy and Information Note Sri Lanka: Sexual orientation and gender identity and expressior’,
September 2020, 20201019173445 and DFAT, ‘DFAT Country Information Report Sri Lanka’, 4 November 2019,
20191104135244.
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would be inflicted on the applicant by the Sri Lankan authorities. | am also satisfied that
requiring the applicant to conceal his true sexual orientation would constitute an
impermissible modification of behaviour under s.5J(3)(c) of the Act.

29. |lamsatisfiedthatthe applicant has a well-founded fear of persecution.

Refugee: conclusion

30. The applicant meets the requirements of the definition of refugeein s.5H(1) of the Act.

Decision

The IAAremits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

1AA21/08894
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistent with Article 7 of the Covenant; or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fears being persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthat personisopposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claimto be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party or organisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personisarefugee;or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isa member of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or her life; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) itwouldbe reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffersignificantharm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroup or political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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