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Decision

The IAA affirms the decision not to grant the referred applicants protection visas.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicants (the applicants) claim to be from Iran. Theyare a husband [IAA21/09162]
(Applicant 1), a wife [IAA21/09163] (Applicant 2), their daughter [IAA21/09165] (Applicant 3),
and their son [IAA21/09164] (Applicant 4). Applicants 1, 2 and 3 arrived in Australia [in] July
2013. Applicant 4 was born in Australia in [year]. The applicants lodged applications for Safe
Haven Enterprise visas (SHEV) (XE-790) on 25 September 2017. On 10 May 2021 a delegate of
the Minister of Immigration (the delegate) refused to grant the visas.

Information beforethe lAA

2.

| have had regard to the material given by the Secretary under s.473CB of the Migration Act 1958
(the Act).

On 4 June 2021 the IAA received an email from the applicants’ representatives with submissions
and further information. The submissions disagree with some of the findings of the delegate and
respond to those findings. To the extent the submissions discuss evidence that was before the
delegate, refer to case law and legislation, and contain argument, | consider this does not
constitute new information and | have had regardto it.

The further information consists of country information reports attached/referred to in the
submissions. The country information attached/referred to in the submissions was not before
the delegate and is new information (new country information).

The new countryinformation consists of copies of the following material: Country Guidance note
on Iran from July 2011; UN Committee on the Elimination of Racial Discrimination report from
September 2011; Ireland Legal Aid Board report on returned asylum seekers to lran from January
2012; RRT decision record from October 2010; Norwegian Refugee Council report on IDPs
returning to Iragfrom November 2018; UK Home Office report on Iraq from October 2018; and
Department of Foreign Affairs and Trade (DFAT) Country Information report on Iran from June
2018. The submissions also contain an extracts from a Minority Rights Organisation report
published on their website in November 2017 (no footnoted reference provided) and refer to,
but do not provide an extract from, an Immigration and Refugee Board of Canada report from
2013 (footnoted reference provided).

As discussed below, | have determined that the receiving country for the applicants is Iran.
Therefore, the reports concerning Irag (Norwegian Refugee Counciland UK Home Office) are not
relevant.

In relation to the referenced the Minority Rights Organisation report extract and the footnoted
reference to the Immigration and Refugee Board of Canada report, no copies of the reports
extracted/referred towere supplied. The IAA’s Practice Direction for Applicants, Representatives
and Authorised Recipients (the practice direction) states, among other things, that where new
information, such as country information reports or media articles, is provided or referred to, a
copy of that document must be attached. Attached tothe representative’s email of 4 June 2021
was a copy of anoutdated practice direction. The applicants’ representatives were contacted by
the IAAon 9 June 2021 and advised that contraryto the practice direction copies of two reports
were not provided; the copies should be provided by close of business; and a copy of the current
practice direction was sent tothe representatives. As at the date of this decision, copies of those
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two reports have not been received by the IAA. As the terms of the practice direction have not
been complied with, and given that copies of the other reports referred to and/or extractedin
the submissions were supplied, together with the applicants’ representatives being contacted
by the IAA about the matter, | have decided under s.473FB(5) of the Act not to accept the new
information in relation to those two extracted/referenced reports.

8. The five remaining reports of the new country information all pre-date the delegate’s decision.
The submissions have not provided any explanation why these reports could not have provided
before the delegate’s decision and, given the various dates of those reports range from 2011 to
2018, the applicants have not satisfied me that the new country information could not have
been provided to the delegate before the delegate made the decision: s.473DD(b)(i). With one
exception, the new country information reports do not contain personal information in the
s473DD sense, and the applicants have not satisfied me as to s.473DD(b)(ii) for those reports.
The Ireland Legal Aid Board report contains some references to a named individual who was
reportedly arrested, and to that extent appears to contain credible personal information in the
s.473DD sense. That report provides a summary from several other sources published in 2011 in
relationto the fears, and/or treatment, of asylum seekers returning tolran. It is not evident how
the issues facing returned asylum seekers nine or so years ago would assist in assessing the
issues that will be faced if the applicants were returned to Iran, now or in the reasonably
foreseeable future. In any event the delegate considered other, more recent information in
relation to the treatment of returnees to Iran. In short, the Ireland Legal Aid report does not
materiallyadd to the information considered by the delegate. The applicants have not satisfied
me that the Ireland Legal Aid report is credible personal information which, had it been known,
may have affected the consideration of the applicants' claims: s.473DD(b)(ii). As the new country
information does not meets.473DD(b), | am unable to consider it. For completeness, | note that
in all the circumstances, including my conclusions in regard to s.473DD(b), that the applicants
have not advanced any reasons as to why they say exceptional circumstances exist to consider
the new country information and none are apparent, and the delegate considered other country
information, including the DFAT 2020 report, that is from a source | consider authoritative,
discusses country conditions in Iranand is more recent thanany of the new country information
reports,’ | am not satisfied there are exceptional circumstances to justify considering the new
country information.

Applicants’ claims for protection

9. Applicant 1is the primary applicant in this matter. Applicants 2, 3 and 4 also make claims. The
applicants also claim as members of the same family.

10. The protection claims of Applicant 1 may be summarised as follows:

e Heinvolved himself in the business of sales and installation of satellite receivers in Iran
as he was opposed to the Iranian regime and its oppressive policies including its
restrictive media policies. Between 2005 and 2013 he was arrested and harmed by the
Islamic authorities on several occasions for possessing satellite receivers and other
equipment.

e He was subject to a great deal of harassment, abuse, intimidation, arbitrary arrest, and
other forms of harm at the hands of the Iranianregime after his [specified relatives] fled
Iranin or about 2010.

1 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
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11.

e He and his family fled Iran on fake passports. His wife and children cannot return to Iran
because the Iranian government does not recognise them as Iranian nationals. If returned
to Iran (although he cannot because he won’t be able to live without his family), he will
be arrested andtried for fleeing Iran unlawfully. He will most definitely be imprisoned for
this so-called offence. He has no doubt he will be subject tofurther mistreatment by the
Iranianauthorities after being released from prison.

The protection claims of Applicants 2, 3 and 4 claims can be summarised as follows:

e Theywould face persecution or significant harmif returnedto Iranand particularly where
considering the cumulative effect of their: ethnic origins as Faili Kurds and particularly
considering their unlawful departure from Iran; young age, their limited education,
employment experience or skills or any support from family or others in Iran; prolonged
stayin Australia as asylum seekers that have altered their manner of dress and behaviour
causing them to stand out and be perceived as non-conformists; and lack of
documentation that would impact on their ability to access basic services inIran.

Factualfindings

Background

12.

Applicant 1 was born in [year] in Tehran, Iran. Applicant 2 was born in [year] in Tehran, Iran.
Applicants 1 and 2 married in 2006. Applicant 3 was born in [year] in Tehran, Iran. Applicant 4
was born in [year] in Melbourne, Australia. Applicants 1, 2 and 3 lived at various addresses in
“A” while they were living in Iranuntil 2013. Applicant 1 explained at his SHEV interview that A
was originally part of [a] township, but at some time it was officially transferredto Tehran and
given Tehran’s postcode. Applicant 1’s parents, [and family members] live in Iran and he is in
contact with his family there. Applicant 2 has no family in Iran. Her parents are deceased,
[specified family members] live in Australia, and a [sibling] lives in [Country 1]. Applicant 1
attended school in Iran [between specified years], completing [level]. Applicant 2 attended
school in Iran [between specified years] and completed [level]. Applicant 1 worked in Iranas [an
occupation], fora [business]and in satellite dish sales and installations. He did some unspecified
work in Australia but has most recently been on workers compensation. Applicant 1 speaks,
reads and writes Persian and reads and writes English. Applicant 2 speaks, reads and writes
Persian, speaks Kurdish, and read and writes English. Applicant 3 speaks, reads and writes English
and speaks Persian. Applicant 4 was a baby at the time of the SHEV application.

Problems in Iran and activities in Australia

13.

14.

15.

In summary, Applicant 1 claims that he is a Persian by ethnicity and an Iranian citizen. His wife is
a Faili Kurd and stateless, as are his children.

He claims he left Iran because since he became an adult, he was always a critic of the Islamic
regime's oppressive policies. He always believed in individual freedom of choice and expression.
Unfortunately, the theocratic regime had no regardfor basic human rights and always enforced
its religious ideologies on Iranian people indiscriminately.

Being opposed to the regime's restrictive media policies, he decided to involve himself in the
business of sales and installation of satellite receivers in Tehran and [another town]. Many
people were sick and tired of listening to the regime's propaganda on official TV channels and
craved for access tofree international media - access to which was blocked by the regime. The
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regime had made itillegal for the public to have satellite receivers at home. A significant number
of Iranian people however did not give in to such violation of their social rights and went ahead
with installing satellite dishes and receivers at their homes. Many of them have been subject to
the regime's raids, confiscation and at times prosecution. The people who engaged themselves
in selling and installing such equipment were targeted much more harshly. Irrespective of the
regime's ruthless crack-down he was adamant to work in line with promotion of free accessto
international media. His decision was primarily based upon his antiregime political opinions. He
dealt in the satellite dishes, buying and selling, as well as installing them with a friend. They
would purchase the dishes from a named place in [a named province] where the goods were
smuggledinto Iranthrough middlemen. They stored the goods in shop cellars and balconies. He
obtained customers by distributing business cards, which was common in Iran.

16. From 2005 until 2013 when he fled the country, he was arrested and harmed by the authorities,
mainly police officers and the Basij, on several occasions, but cannot remember how many times
exactly, for possessing satellite receivers and other equipment. They detained him on a number
of occasions, from a few hours to a few days, beat him up and took written undertakings tostop
such activities. He and his family had to pay bribes to be released otherwise they would send
him to the courts for prosecution. After being released he would return to do the same work
with even stronger will and motivation. He deeply hated the regime for its brutally oppressive
treatments. He suffered a lot at their hands because of being a satellite installer. He became well
known to the authorities He did it for eight years, the remuneration was good, and his goal was
to enlighten people.

17. In addition to his problems as a satellite installer, he was subject to a great deal of harassment,
abuse, intimidation, arbitrary arrest and other forms of harm at the hands of the Iranianregime
after his [relatives] fled Iranin or about 2010.

18. He married Applicant 2 who was a stateless Faili Kurd in 2006. Although the laws of the country
would consider a way for her to acquire Iranian citizenship after marrying him, the authorities
did not give her citizenship. Itis alaw on paperonly, they do not practiceit in Iran. They did not
refuse to give her Iranian citizenship, but they passed them on from one office to another so
many times that they finally got absolutely frustrated and gave up. Their marriage was not
registered in 2006 because Applicant 2 did not have any identity documents. Similarly, his
children were not issued Iranian identity documents because their mother did not have Iranian
citizenship. He had already given up running to the inefficient government offices and begging
useless bureaucrats to obtain Iranian nationality for his wife and children hence the reasonthey
all fled on fake passports fromIran.

19. Since his stateless [relatives] fled Iran, the Iranian authorities, mainly the police and Ettelaat who
act in coordination when targeting people, diverted their attention onto his family. They came
to their house many times verbally assaulting him and his wife. He confronted them to protect
his family and self from their unlawful and abusive behaviour several times. They had not done
anything wrong. He could not tolerate being harassed by them because his [relatives] had fled
the country. On many occasions they arrested him (for disputing with them) and took him in to
the custody. He was detained without any charges for up to one month. It was a very stressful
and difficult period in his life. His wife fell into severe depression and developed other physical
problems from living in constant fear, anxiety, and stress. He was alsofed up with the regime's
mistreatments.

20. In order to save himself and his family from the continuous harassments of the Iranianregime;
to obtain legal status (nationality) for his wife and children; and reunite with his [relatives], he
and his wife decided to flee Iran.
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21. He and his family fled Iran on fake passports. They spent a huge amount to obtain the passports.
They flew via [Country 2] to [Country 3] where they were turned back when they refused to pay
a bribe. They subsequently left [Country 2] and travelled by boat to [Country 3] and later left
[Country 3] for Australia by boat. His wife and children cannot returnto Iran because the Iranian
government does not recognise them as Iranian nationals. If he returns to Iran, although he
cannot because he won't be able live without his family, he will be arrested andtried for fleeing
Iran unlawfully. He will most definitely be imprisoned for this so-called offence. He has no doubts
that he will be subject to further mistreatments by the Iranian authorities after being released
from prison.

22. In Australia, Applicants 1 and 2 have not been practising their religion. Applicant 1’s parents and
siblings are in Tehran. Applicant 2 has no family in Iran; her parents are deceased; she has
[specified family members] in Australia; and a [sibling] in [Country 1]. His father is retired and
lives with his mother in a home his father owns. [One] brother works in [a specified] industry
and rents his home. His sisters are all married and [number] of them live in homes they own and
the other [number rent].

23. The applicants provided supporting material including Applicant 4’s birth certificate; Applicant
1’s driver’s licence, military service exemption cards, and medical documents; Applicant 2’s
medical documents; and photos of seized satellite dishes in Iran.

24. In assessing Applicant 1’s evidence | have taken into account the difficulties often faced by
applicants for protection, particularly those for whom some period has passed since they
departed their country of origin, including minor errors and discrepancies that could be
attributedtofactors such as recall problems, misunderstandingsininterpreted material, cultural
communication issues, or a lack of cohesive narration due to trauma. | am also mindful of
Applicant 1’s adjustment disorder with symptoms of anxiety and depression as discussed further
below. However, like the delegate, | hold serious concerns about the credibility of Applicant 1’s
evidence.

25. Applicant 1 failed to acknowledge at his SHEV interview in March 2021 that Applicant 2 had
another sister in Australia. The delegate took some time to discuss with him Applicant 2’s family
members including the named sister. | have carefully listened tothe recording of thatinterview,
noting the maindiscussion of these matters occurred from around 32:50to 1:05:40, and | agree
with the delegate’s description of his responses on the issue of his wife’s relatives, including the
sister, as evasive.? It is also clear that Applicant 1 had a number of opportunities during that
discussion to disclose that the person the delegate named was his wife’s sister but failed to do
so. In post-SHEV interview email submissions, it was confirmed, among other things, that the
named women was Applicant 2’s sister, Applicant 2 had not included her in the SHEV application
list of family because there was a fall out in their relationship that led to them not speaking to
each other for several months, and the applicant regretted not disclosing that information at the
interview. The explanation for Applicant 2 not mentioning the sister in the SHEV application list
of her family was unconvincing and, notwithstanding his stated regret, no explanation was
provided as to why Applicant 1 did not disclose that information himself during the interview. It
Is not apparent why Applicant 1 was dishonest about his wife’s sister, but | am satisfied that he
did lie about it. | consider this to reflect very poorly on Applicant 1’s overall credibility.

26. Applicant 1 has maintained since his arrival interview that he and Applicants 2 and 3 left Iran
through Tehranairport using fake passports because, although Applicants 2 and 3 were entitled
to Iranian citizenship through him, in practice Iranian officials do not follow the law and they

2 Protection visa decision record, 10 May 2021, page 11.
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kept delaying their applications until the applicants could no longer wait. Applicant 2 alsosaid in
her arrival interview that they had travelled on fake passports. However, country information3
indicates that for many years, including around the time the applicants left Iranand continuing
through to recent times, the security features, systems and checks used by the Iranian
authorities, for those travelling out of the country via the airport, were sufficiently sophisticated
that exiting the airport on a non-genuine passport was highly unlikely if not impossible. Although
some of the country information suggested it might be possible for a person to bribe their way
toleaving the airportillegally, the weight of the other country information seems tosuggest that
is highly unlikely (except at the land border crossings). Based on that country information, | do
not consider it credible that Applicants 1, 2 and 3 were able to leave Iran from Tehran airport
using fake passports, whether Iranian or foreign.

27. Applicant 1 consistently claimed he had problems in Iran with the authorities as a satellite dish
sellerand installer, and because of his [specified relatives], since his arrival interview. However,
| have concerns about his evidence, as follows:

e In his SHEV application statement and at the SHEV interview he claimed that, as the
Iranianregime hadrestrictive media policies, he decided to involve himself in the satellite
dish business as he was opposed to the Iranianregime. | do not consider it credible that,
if he was involved in the satellite dish business as a form of political opposition to the
Iranian regime, he has made no claims to have been involved in any other forms of
political protest against the Iranian regime, either while he was in Iran or since he has
been living in Australia.

e Heclaimed he was arrested several times, and detained for a few hours to a few days, in
relation to his satellite dish business; and he was arrested on many occasions, and
detained him for up to a month, in relation to the authorities enquiries about his
[relatives]. Although it was claimed to be ongoing over severalyears, | do not consider it
credible that he only provided a very general level of detail about these incidents,
particularly where he claims he was detained on some occasions for up to a month, a not
insignificant period.

e | do not consider it credible that, if he was well known to the authorities because of his
satellite dish business and several times provided written undertakings to stop but
nevertheless continued with his business, he would have been able to continue that
business for so long, bribes notwithstanding, without facing more serious action such as
charges and court action.

e | do not consider it credible that the Iranian authorities would question and verbally
assault Applicants 1and 2 on many occasions, and arrest and detain Applicant 1 on some
of those occasions when he says he disputed with them, for about three years from
around 2010 until they left Iranin 2013, simply to repeatedly askafter the whereabouts
of the [specified relatives]. The only explanation Applicant 1 has given for the authorities’

3 Canadian Immigration and Refugee Board, “IRN101054.E - Iran: The passport; itsfeatures and procedures for application
including whether an applicant who was refused a passport would be notified and have recourse; the use and prevalence of
fraudulent or counterfeit passports to exit Iran”, 3 April 2006, OGF10222E67; Danish Immigration Service, “Human Rights
Situation for Minorities, Women and Converts, and Entry and Exit Procedures, ID Cards, Summons and Reporting, etc.", 1
April 2009, CIS17329; “Entry procedures and passport control at Dubai International Airport”, Australia: Department of
Immigration and Citizenship (DIAC), 13 April 2012, CX286895; Danish Refugee Council, Landinfo and Danish Immigration
Service, “Iran: On Conversion to Christianity, Issues concerning Kurds and Post-2009 Election Protestors as well as Legal
Issues and Exit Procedures”, 1 February 2013, CIS25114; and Immigration and Refugee Board of Canada, “IRN200128.E - Iran:
Exit and entry procedures at airports and land borders, particularly at the Imam Khomeini International Airport; whether
authorities alert border officials of individuals they are looking for; incidence of bribery of Iranian border off’, 10 March
2020,20200402124242.
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interestin the [relatives] was because they were stateless Faili Kurds. | do not consider it
credible that the authorities would harass etc Applicants 1 and 2 for about three years
because the [relatives] were stateless Faili Kurds. Additionally, | do not consider it
plausible that Applicant 1 could be subject to around three years of harassment and
questioning by the authorities about his [specified relatives], without Applicant 1
becoming aware of more details of why the [relatives] were wanted by the authorities,
either through the nature of that questioning or from Applicant 2’s family. Country
information® confirms that the families of Kurdish activists could also be targeted by the
authorities. However, the same information suggests that occurredin the context of the
family member being in the wrong place at the wrong time; they were in one of the
Kurdish regions of Iran; or the Kurdish activist family member was giving media interviews
in exile overseas. None of those circumstances apply to Applicants 1 and 2, whether
before, after or during the period Applicant 1 clams they were subject to adverse
attention from the authorities due to [these relatives].

28. The matters discussed above in relation to Applicant 1’s evidence go beyond minor errors and
discrepancies that could be attributedto factors such as recall problems, misunderstandings in
interpreted material, cultural communicationissues, a lack of cohesive narration due to trauma,
and/or his mental health. | am not satisfied that Applicant 1 has provided a truthful and accurate
account of his and his family’s problems in Iran or the circumstances of their departure from
Iran.

29. | am not satisfied that Applicants 1, 2 and 3 departed Iran on fake passports. Giventhe country
information about the difficulties of departing Tehran airport on false passports, and that
Applicants 2 and 3 were entitled to Iranian citizenship through Applicant 1, | find that Applicants
1, 2 and 3 departedlranon their own, genuine Iranian passports. It follows from this finding that
| am satisfied that they were Iranian citizens at the time of their departure from Iran in about
April 2013. 1 am not satisfied that Applicants 1 and 2 were subject to any adverse attentionfrom
the Iranian authorities because of the [specified relatives]. Although | have reservations about
the claim based on the overall credibility concerns | have identified with his evidence, given he
has consistently claimed to have had a satellite dish business in Iran, together with the detail he
provided about how he generated business and obtained and stored the goods at the SHEV
interview, | am prepared toaccept he conducted a satellite sales and installation business inand
around Tehran from about 2005 until 2013, and that on a few occasions over that period he had
to pay bribes to the authorities when approached about satellite dishes. However, | am not
satisfied on the credible evidence before me that he was ever arrested, detained or beaten by
the authorities, or was well known to the authorities, in relation to his satellite business.
Similarly, | am not satisfied that he was engaged in the satellite business as a form of political
action or protest towards the Iranian regime. Additionally, as he had not engaged in any anti-
Iranianregime activities in Australia where he is otherwise freeto do so, | am not satisfied that,
if returned to Iran, he has a genuine interest or desire to engage in political activism in Iran.
Given | found they were able to leave Iran in about April 2013 legally through Tehran airport on
their own genuine passports; | am not satisfied they were questioned or harassedin relation to
the [relatives]; and that the applicants do not claim that the authorities have made any inquiries
about their whereabouts or activities since they left Iran, it follows that | am also not satisfied
that Applicant 1,2 and 3 were of any adverse interest tothe Iranianauthorities at the time they
left Iranin April 2013.

30. | have concerns about the applicants’ biographical details as set out in their SHEV applications.
However, given the concessions and/or corrections made in the post-SHEV interview

4 Danish Refugee Council, Landinfo and Danish Immigration Service, “Iran: On Conversion to Christianity, Issues concerning
Kurds and Post-2009 Election Protestors as well as Legal Issues and Exit Procedures”, 1 February 2013, CIS25114.
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31.

submissions, | am prepared to accept those details, subject to adding Applicant 2’s other sister,
as set out in the SHEV applications and at the SHEV interview, summarised above in the
applicants’ background details, together with the Faili Kurd ethnicity of Applicants 2,3and 4 and
that Applicants 1 and 2 are non-practising Shias.

For completeness, | note that Applicant 1 indicated in his arrival interview that he was arrested
in 1999 by the basij because he had drunk alcohol; and Applicant 2 indicated in her arrival
interview that she had attended a street protest several years before but nothing had happened
as a result. Neither claim was repeated in the SHEV application or at the SHEV interview and,
given my general credibility concerns about the evidence, | am not satisfied that those incidents
occurred.

Medical issues

32.

Supporting documents were provided in relation to the health of Applicants 1 and 2 including
[medical] certificates dated 18 November 2020 for Applicant 1 and 22 February 2021 for
Applicant 2, a psychologist’s letter dated 5 March 2021 for Applicant 1, an undated and
incomplete document apparently concerning Applicant 1’s workers compensation claim, and
prescriptions for Applicant 1 from February and March 2021. | am satisfied based on those
documents that Applicant 1 has been diagnosed with chronic low and mid back pain and
adjustment disorder with symptoms of anxiety and depression; was assessed as unfit for work
until 18 May 2021; and that his ongoing treatment includes medication, therapy from a
psychologist and attending a pain clinic. | am also satisfied based on those documents that
Applicant 2 has been diaghosed with [specified conditions], anxiety and depression; was
assessed as unfit for work until 21 August 2021; and her ongoing treatment includes medication,
physiotherapy, counselling and regular reviews.

Receiving country

33.

For the reasons discussed above, | am satisfied that Applicants 1, 2 and 3 left Iranonvalid Iranian
passports and are Iranian citizens. The country information also indicates that Applicant 4, as a
child of Applicant 1, is entitled to Iranian citizenship.> | find that the applicants are Iranian
nationals and their receiving country is Iran.

Asylum Seekers and return to Iran

34.

35.

The applicants claim, and | accept, that Applicants 1, 2 and 3 left Iranin about April 2013 through
Tehran Airport. They travelled, on my findings, on genuine Iranian passports. They subsequently
travelled from [Country 3] to Australia in a boat organised by smugglers. | find that, if the
applicants were toreturntolran, they may be considered returned asylum seekers by the Iranian
authorities. Their passports were lost in the water on the boat.

Applicant 1, 2 and 3 lived throughout their lives in Iranin A, Tehran. Applicant 1’s previous work,
including his satellite business, was conductedinand around Tehran and his parents and siblings
live in Tehran. Based on those connections, | am satisfied that Tehran is the area to which the
applicants will return. Applicant 1 remains in regular contact with his family in Tehran, having
spoken to them as recently as the week before his SHEV interview in March 2021. His parents
are retired and own their own home, [one] brother is a [an occupation] and rents, his [sisters]
are married, [number] lived in their own homes and [number rent]. He was asked at the SHEV

5 The Civil Code of the Islamic Republic of Iran, UNHCR Refworld, <http://www.refworld.org/docid/49997adb27.html
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interview how his family in Iran support themselves and there was no suggestion in Applicant
1’s evidence that his family in Tehran has experienced any difficulty in subsisting either before
or after the applicants left Iran. Given those factors, | am satisfied that Applicant 1’s family in
Tehran will be able to provide the applicants with basic support, if needed, now or in the
reasonablyforeseeable future, if they return to Iran.

Refugee assessment

36. Section 5H(1) of the Act provides that a person is a refugeeif, in a case where the person has a

nationality, he or she is outside the country of his or her nationality and, owing to a well-founded
fear of persecution, is unable or unwilling to avail himself or herself of the protection of that
country; or in a case where the person does not have a nationality—is outside the country of his
or her former habitual residence and owing to a well-founded fear of persecution, is unable or
unwilling to returnto it.

Well-founded fear of persecution

37.

38.

39.

Under s.5J of the Act ‘well-founded fear of persecution’ involves a number of components which
include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e the realchance of persecution relates toall areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

As discussed above, | am not satisfied that Applicants 1, 2 and 3 were of any adverse interest to
the Iranian authorities at the time they left Iran in around April 2013. Nor have the Iranian
authorities shown any interest in any of the applicants since that time.

DFAT states the use of satellite equipment is illegal, and authorities periodically undertake
campaigns in which they raid homes, confiscate satellite dishes and fine the owners or installers
of the equipment. The importation, production or distribution of satellite equipment carries a
fine of between 10 million and 100 million rials plus confiscation of the equipment. Use of
satellite dishes is punishable with a fine of 1 million to 3 million rials (approximately AUD10-30
at 2020 market rates) and confiscation of the dish and associated equipment. Carrying, keeping,
installing or repairing satellite dishes and equipment entails a fine of 1 million to 5 million rials
(approximately AUD10-50 at 2020 market rates). In practice, satellite dishes are widespread and
largely tolerated. According to local sources, while satellite dishes are sometimes confiscated,
fines arerare. There are reportedly 8 million satellite dishes in Iran, and up to 85 per cent of the
population has access to satellite channels. Authorities engage in regular (but not
comprehensive) jamming of foreign satellite signals for viewers in Tehran and other cities,
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though blocked channels can also be accessed via the Internet, using VPNs.® Applicant 1,
notwithstanding that he paid bribes on occasion, described receiving good remuneration and
did not suggest he was unable to support his family or had difficulties subsisting, when he
conducted his satellite business from 2005 to 2013 in Iran. Applicant 1 has not stated whether
he would resume conducting a satellite business if he returnedto Iran, but | accept that he may
do so. He was previously able to receive good remuneration from the business although he paid
bribes; and the country information suggests it is now widely tolerated and if any action were
taken, it may be the confiscations of a dish and, rarely, a fine. As such, | am not satisfied that
Applicant 1, or the other applicants, if returned to Iran, will face any harm if Applicant 1 wereto
resume conducting a satellite business, now or in the reasonably foreseeable future.

40. DFAT assesses that, although the experience of different ethnicities is not uniform, both official
and societal discrimination against ethnic minorities does occur. DFAT assesses generally that
members of ethnic minority groups face a moderate risk of official and societal discrimination,
particularly where theyare in the minority in the geographic area in which they reside. This may
take the form of denial of access toemployment and housing but is unlikely to include violence
on the grounds of ethnicity alone. The risk to members of ethnic minority groups who are
involved (or are perceived to be involved) in activism, including those advocating for greater
political and cultural rights or speaking out against perceived violations, is higher. DFAT further
assessesthat Kurds are not specifically targeted for discrimination on the basis of their ethnicity
or religion, including in their ability to access government services, and are afforded the same
state protections as other ethnic minorities; although, like other ethnic minorities, Kurds who
are active politically are likely to attract adverse attention fromthe authorities. DFAT states that
Faili Kurds are a sub-group of the larger Kurdish population. Faili Kurds in Iran typically reside
either close to the Iraqgi border, including in Khuzestan, Lorestan, Kermanshah and llam
provinces, or in major cities. They are distinguishable from other Iranian Kurds by their religion
(most are Shia), their location and their distinctive dialect. Three main groups of Faili Kurds live
in Iran: Iraniancitizens; those of Iragi originwho are registered refugees; and those of Iraqi origin
who are not registered refugees. Accurate population estimates for the three groups or for the
overall number of Faili Kurds in Iranare not available; DFAT has been told by a local source that
the number of Faili Kurds in Iranis not significant as a proportion of Iran’s population. Faili Kurds
who are citizens of Iran enjoy the same rights as other Iranians. DFAT is not aware of specific
instances whereby authorities have singled out Faili Kurds for mistreatment, regardless of which
of the three categories they belong.”

41. | found that the applicants are Iranian citizens. None of the applicants are political or Kurdish
rights activists, and therefore they do not have any increased risk of coming to the attention of
the Iranianauthorities. Based on the country information, | am satisfied that as Faili Kurds who
are Iraniancitizens, Applicants 2, 3 and 4 will enjoy the samerights as other Iranians, if returned
to Iran. lam not satisfied on the information before me that any of the applicants will suffer any
harm in Iran based on the Faili Kurd ethnicity of Applicants 2, 3 and 4. The applicants will be
returning to Tehran, where Applicant 1’s parents and siblings live. | accept that the applicants
may take time tore-establishthemselves inIran, if returned. While they re-establish themselves,
including obtaining theissue or re-issue of Iranianidentity documents, together with the health
concerns and unfitness for work of Applicants 1 and 2, the applicants will face an uncertain
period of unemployment. However, as discussed above, | am satisfied that Applicant 1’s family
would be able to provide the applicants with basic support if required. In the circumstances, |
am not satisfied that any period of unemployment the applicants may experience while they re-

6 DFAT, “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
7 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
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establishthemselves in Tehran, would threaten their capacity to subsist or otherwise amounts
to harm to the applicants, now or in the reasonably foreseeable future.

42. | accept Applicants 1 and 2 may seek medical treatment for their health issues discussed above,
if returned to Iran. DFAT indicates that the government remains the main provider of primary
health care services across the country, although the private sectoralso plays a significant role.
The quality of healthcare in the public sector is of a good standard but overcrowding and doctor
shortages are major challenges. Iran’s private health care systemis highly regarded and attracts
patients from other countries in the region. Numerous NGOs are active on health issues,
particularly in specialised fields. Sanctions and COVID-19 have placed significant strains on the
local health care system. The need for mental health services in Iran is significant. As part of its
implementation of the Health System Development Plan, the government increased the
availability of counselling services and therapeutic interventions for mental illness. Private
mental health services are available, particularlyin Tehran, but are prohibitive financially for the
average person. A small number of NGOs work in the field of mental health, but these outfits
are generally under-resourced. DFAT does not suggest that Iranian citizens or Faili Kurds suffer
any discrimination in accessing or obtaining health services inIran.® The information available to
me does not suggest that if Applicants 1 and 2 seek treatment for their various medical
conditions, they would be denied any medical care and treatment as a result of any systematic
and discriminatory conduct, including for any of the reasonsin s.5J(1)(a) or otherwise.

43. Applicant 1 indicated at the SHEV interview that he and Applicant 2 were not practising their
religion in Australia. Onthat basis, | accept the applicants may also be non-practising Muslims if
returnedto Iran. DFAT says that local sources indicate that secularismis widespread, particularly
in major cities and among younger and wealthier Iranians; a significant proportion of the
population does not regularly attend mosque or pray; and alcohol consumption is common.
DFAT observes that official sources have said religion is a private matter and, beyond not eating
and drinking in public in Ramadan, how one observes Islam was an individual choice and not a
matter for the state. DFAT assesses that non-practising Iranian Muslims face a low risk of official
and societal discrimination, particularly in the major cities.® Based on the country information |
am not satisfied that there is more than a remote chance that the status of the applicants as
non-practising Muslims would come tothe attention of the Iranian authorities, be of concern for
that reason, or, even taking into account the Faili Kurd ethnicity of Applicants 2, 3 and 4, that
the applicants would otherwise suffer any harm as a result, if returned to Iran, now or in the
reasonably foreseeable future.

44. | accept that, if returned to Iran, the applicants may be considered returning asylum seekers
from Australia, a Western country where they have spent eight or so years.

45, DFAT indicates that Iran did not permit the involuntary return of its citizens from Australia (by
refusing to issue the necessary travel documents — laissez-passers), but after the signing of a
memorandum of understanding with Australiain March 2018 Iran agreed tofacilitate the return
of Iranians who have no legal right to remain in Australia and who arrived after that date.
Applicants 1, 2 and 3 arrived in Australia in July 2013 and | am satisfied that if the applicants
were to return to Iranit would only be on a voluntary basis. As the passports of Applicants 1, 2
and 3 were lost on their way to Australia, the applicants may require temporary travel
documents issued by Iranian diplomatic representatives to return to Iran. DFAT also indicates

8 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
9 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
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that authorities at the airport in Iran will be forewarned about the return of persons on
temporary travel documents because of their sophisticated systems.10.

46. Those who returnon a laissez-passer arequestioned by the Immigration Police at Tehran Airport
about the circumstances of their departure and why they are traveling on a laissez-passer.!?
Questioning usually takes between 30 minutes and one hour, but may take longer where the
returnee is considered evasive in their answers and/or immigration authorities suspect a
criminal history on the part of the returnee. Arrest and mistreatment are not common during
this process. Iranian authorities pay little attention to failed asylum seekers on their return.
Iranians have left the countryin large numbers since the 1979 revolution, and authorities accept
that many will seek to live and work overseas for economic reasons. International observers
report that Iranian authorities have little interest in prosecuting failed asylum seekers for
activities conducted outside Iran, including for critical social media posts, protesting outside an
Iranian diplomatic mission, converting to Christianity, or engaging in LGBTI activities. DFAT
assesses that, unless they were subject to adverse official attention before leaving Iran,
returnees are unlikely to attract attention from the authorities, and face a low risk of monitoring,
mistreatment, or other forms of official discrimination. DFAT also assesses that people of
Western appearance face a low risk of official and societal discrimination. The information from
DFAT does not suggest that persons of Faili Kurd ethnicity are subject to any adverse attention
or heightened scrutiny at the airport.?

47. laccept that, if returned tolran, Applicants 1 and 2 may be questioned about the family’s return
on temporary travel documents, the circumstances of their departure, and they may be briefly
detained at the airport before being released. Their departure from Iran, on my findings, was
legaland they were not of any adverse interest tothe Iranianauthorities at that time, nor have
they engaged in any activities in Australia that would be of adverse interest to the Iranian
authorities, if known. Applicant 3 is a child of [age] who left Iran when she was [age] years old,
Applicant 4 is a child of [age] and was born in Australia, and | am not satisfied either of the
children would be questioned by Iranian authorities at the airport. There is no country
information before me to suggest children would be separated from their parents at the airport,
and | consider the children will be able to remain with one or both of Applicants 1 and 2 during
any brief questioning at the airport, prior to them being allowed to leave together. | am not
satisfied the applicants would be harmed at the airport, or that this treatment amounts to
serious harm for the applicants, even taking into consideration the healthissues of Applicants 1
and 2, the ages of Applicants 3 and 4, and the Faili Kurd ethnicity of Applicants 2, 3 and 4. The
country information before me does not support a finding that persons who have sought asylum
or spent time in Western countries, including Australia, are imputed to hold a political opinion
that is against the Iranian government or that they are otherwise of adverse interest to the
authorities.

48. | am not satisfied that the applicants face a real chance of harm as returning asylum seekers
from Australia, now or in the reasonably foreseeable future.

49. Considering the applicants’ circumstances and profiles as a whole, in the context of the country
conditions in Iranlam not satisfied that the applicants face a real chance of persecution now or
in the reasonably foreseeable future. The applicants do not have a well-founded fear of
persecution within the meaning of s.5J.

10 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
11 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132
12 DFAT “DFAT Country Information Report—Iran”, 14 April 2020, 20200414083132.
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Refugee: conclusion

50.

The applicants do not meet the requirements of the definition of refugee in s.5H(1). The
applicants do not meets.36(2)(a).

Complementary protection assessment

51.

Under s.36(2)(aa) of the Act, a criterion for a protection visa is that the applicant is a non-citizen
in Australia (other thana personwho is a refugee) in respect of whom the Minister (or Reviewer)
is satisfied Australia has protection obligations because there are substantial grounds for
believing that, as a necessaryand foreseeable consequence of the person being removed from
Australia to a receiving country, thereis a real riskthat the person will suffer significant harm.

Real risk of significant harm

52.

53.

54,

55.

Under s.36(2A), a person will suffer ‘significant harm’ if:

the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or
e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel orinhuman treatment or punishment’ and ‘degrading treatment
or punishment’ arein turn defined in s.5(1) of the Act.

Based on country information discussed above | accept that Applicants 1 and 2 may face some
level of difficulty if they seekto access medical services in Tehran. However, | am satisfied based
on the same country information that any difficulties the applicants may have in accessing any
medical treatment and care for their medical conditions does not amount to significant harm as
it is due to a lack of capacityand resourcing, mainly due to sanctions and the impact of COVID-
19, rather than an intentional infliction by the Iranian authorities, or anyone else, to cause
extreme humiliation or mental or physical pain or suffering, severe pain or suffering and it does
not amount to torture or an arbitrary deprivation of life or the death penalty. | am not satisfied
the applicants face discriminatory treatment due to difficulties in accessing medical treatment
and care that amount to significant harm as defined in ss.36(2A) and 5 of the Act.

| accept that on arrival at the airport in Iranthe applicants are likely to be briefly detained and
Applicants 1 and 2 may be questioned about their departure, and why the family are travelling
on temporary documents, but | am not satisfied that the applicants will not be harmed during
this process. | am not satisfied their processing and questioning at the airport amounts to pain
or suffering, severe pain or suffering, or extreme humiliation, or that there is a real risk of the
death penalty, torture or arbitrary deprivation of life, for the applicants. | am not satisfied that
in the process of returning to Iran there is a real risk the applicants will suffer significant harm,
even taking into consideration the health issues of Applicants 1 and 2, the young ages of
Applicants 3 and 4, and the Faili Kurd ethnicity of Applicants 2, 3, and 4.
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56.

| have found that the applicants do not otherwise face a real chance of harm in relation to their
claims or profiles. As ‘real risk’ and ‘real chance’ involve the application of the same standard, 13
they also do not face areal risk of any harm in Iran. | am not satisfied that the applicants face a
realrisk of significant harmin Iran.

Complementary protection: conclusion

57.

There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, thereis a real riskthat the
applicants will suffer significant harm. The applicants do not meet s.36(2)(aa).

Member of same family unit

58.

59.

Under s.36(2)(b) or 5.36(2)(c) of the Act, an applicant may meet the criteria for a protectionvisa
if they are a member of the same family unit as a person who (i) is mentioned in s.36(2)(a) or
(aa)and (ii) holds a protectionvisa of the same class as thatapplied for by the applicant. A person
is a ‘member of the same family unit’ as another if either is a member of the family unit of the
other or each is a member of the family unit of a third person: s.5(1). For the purpose of s.5(1),
the expression ‘member of the family unit’ is defined in r.1.12 of the Migration Regulations 1994
to include spouses and their children.

As none of the applicants meets the definition of refugee or the complementary protection
criterion, it follows that they also do not meet the family unit criterion in either s.36(2)(b) or
s.36(2)(c).

Decision

The IAA affirms the decision not to grant the referred applicants protection visas.

13 MIAC v SZQRB (2013)210 FCR 505.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonablysuspectsisa
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes, andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incide ntal
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor a third personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or(c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality—is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipofa
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in areceiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or herfaith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person (the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregardany fearof persecution, or any persecution, thatany other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated as a member of a particularsocial group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicis an innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) itwouldbe reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffer significant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroup or political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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