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Decision

The IAA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square bracketsindicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicant (the applicant) claims to be a Tamil from Jaffna District, Northern
Province, Sri Lanka. On 10 June 2016 he lodged an application for a Safe Haven Enterprise Visa
(SHEV), Subclass 790.1 As a Tamil he claims to fear harm from the authorities in Sri Lanka.

A delegate of the Minister for Immigration (the delegate) refused to grant the visa on 13
December 2016. The delegate was not satisfied that the applicant had a profile that would
indicate he would face a real chance of serious harm or a real risk of significant harm in Sri
Lanka.

On 17 August 2017 the 1AA affirmed the decision not to grant the applicant a protection visa.
On 25 February 2021 the Federal Circuit Court of Australia, by consent, quashed the decision
of the IAA and directed the IAA to determine the matteraccording to law.

Information beforethe lAA

4.

| have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

The IAAreceived a statement from the applicant dated 27 January 2017. In this statement the
applicant stated why he disagreed with the delegate’s decision.

In this statement the applicant also advanced a claim that he helped the Liberation Tigers of
Tamil Eelam (LTTE) to organise Heroes’ Day events from 2002 to 2004. This claim is new
information. There is no apparent explanation before me as to why this information was not
and could not have been givento the Minister. The applicant was put on notice by the delegate
of the limitations of providing further material after a decision had been made. | am not
satisfied that this information meets the provisions of s.473DD(b)(i). However this information
is credible personalinformation in that it is capable of being believed and although | have some
concerns as to the late advance of this claim it does not run counter to his other claims and is
consistent with claims made in his 2013 statement that “under the LTTE they were made to
celebrate Martyrs’ Day”. | accept that this is credible personal information which was not
previously known and had it been known may have affected the consideration of the
applicant’s claims. On the same basis | am further satisfied that there are exceptional
circumstances tojustify the IAA considering the new information.

Included withthe 2017 statement are two photographs of the applicant’s fingers. The applicant
advised his hands were damaged in a work injury in 2002 and that in the past the authorities
have asked him about the damage when questioning him and accused him of being involved
with the LTTE. At the protection visa interview the delegate asked the applicant about his
fingers and | am satisfied the damage to the applicant’s hand was apparent to the delegate. As
such these photographs are not new information.

The statement footnotes and cites a media article reporting the Sri Lankan Northern Provincial
Council Chief Minister C.V. Wigneswaran cautioned in October 2016 that it was still not safe
for those seeking asylum abroadto returnor be returnedto Sri Lanka. This is new information.

1In his decision the delegate recorded the visa application date as 8 October 2015. However the application was lodged by
email on 10 June 2016, asnoted in the visa application acknowledgement letter.
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The Chief Minister’s statement and media report pre-date the delegate’s decision. | am not
satisfied that this is credible personal information, nor am | satisfied it could not have been
provided before the delegate’s decision was made. Furthermore | note the passage of time
since this statement was made in October 2016 and that, as discussed below, | have obtained
new information as to the current situationin Sri Lanka and the applicant has also submitted
recent country information. | am not satisfied that any exceptional circumstances exist that
justify the 1AA considering the new information.

9. More than four years have passed since the delegate’s decision and | have obtained new
information on the current situation in Sri Lanka for Tamils. This information updates the
information before the delegate and | consider that there are exceptional circumstances to
justify considering this new information.

10. On 22 March 2021 the following reports were provided to the applicant for consideration and
comment highlighting potentially adverse information which may form part of my decision:

e  Office of the United Nations High Commissioner for Human Rights, “Report of the Office
of the United Nations High Commissioner for Human Rights on Sri Lanka', 18 February
2020

e UK Home Office, “Report of a Home Office fact-finding mission to Sri Lanka”, 20 January
2020

e UK Home Office, “Country Policy and Information Note Sri Lanka: Tamil Separatism”, May
2020

e INFORM Human Rights Documentation Centre, “Repression of Dissentin Sri Lanka: 1st -
31st May 2020”, 29 June 2020

e  Department of Foreign Affairs and Trade (DFAT), “DFAT Country Information Report — Sri
Lanka”, 4 November 2019

e Report of the Office of the High Commissioner for Human Rights, “Promotion
reconciliation, accountability and human rights in Sri Lanka”, 27 January 2021

11. On 3 and5 April 2021 the applicant’s representative responded with submissions including a
statement from the applicant addressing the above information and several country
information reports. The information in the reports is general country information and not
personal information. The new information provided was in response to a request for
comment by the IAA. | am satisfied the information was not and could not have been provided
to the delegate before the decision was made. Given the passage of time since the delegate’s
decision and that the new information addresses the situation in Sri Lanka for Tamils,
particularly following the change of government, | am satisfied that there are exceptional
circumstances tojustify considering the new information in these country reports.

12. Theapplicant’s statement alsoincluded new information advising that his parents diedin 2019
and 2020 and that he is currently unemployed. | am satisfied this information was not and
could not have been provided to the delegate before the decision was made. This is credible
personal information and as this in part relates to the applicant’s concerns as to his ability to
subsistin Sri Lanka | am satisfied that had it been known it may have affected the consideration
of the applicant’s claims. | am further satisfied that there are exceptional circumstances to
justify the 1AA considering the new information.

13. In his statement the applicant requested the IAA invite him for an interview to discuss his
protection claims. The IAAis a limited form of review. It does not generally conduct interviews
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and can only consider new information in exceptional circumstances. | note the applicant
opened his statement to the IAA by very specifically stating that he has no new protection
claims and there is no explanation before me to explain why an interview was requested, or to
specify what further information the applicant wished to provide at aninterview that could not
be provided in writing. | do not consider the circumstances warrant getting new information
by way of an interview.

Applicant’s claims for protection

14. The applicant’s claims can be summarised as follows:

1AA21/08918

The applicant is a Tamil from Jaffna District, Northern Province, Sri Lanka.

When he was born the area was government controlled, later came under LTTE control
and returned to government control in 1995.

When the area was under LTTE control his family gave money tothe LTTE to avoid having
a family member recruited by the LTTE. He helped the LTTE organise Heroes’ Day events
from 2002 to 2004.

There was a strong military presence in the area during the civil warand he lived near an
army base and he was subject to security checks. Tamils in the area were subject to
ongoing harassment and abuse and the applicant decided to leave Sri Lanka for his safety.

The applicant travelledto [Country 1] for work in January 2006 where he remained until
September 2009. The applicant left [Country 1] after overstaying his visa. While in
[Country 1] he had some problems with the [Country 1] authorities and he sought
assistance fromthe Sri Lankan Embassyin [Country 1].

During his time in [Country 1] he was involved in Tamil martyr commemorative events
and he thinks people gave information to the authorities about his involvement.

In 2012 the applicant was stopped at a checkpoint and taken to a house where he was
threatened by army soldiers and accused of having LTTE links. His mother went to the
army campand intervened and he was released.

He was detained again by the army about six weeks before he left Sri Lanka. Due toa
work injury the applicant has damage tothe fingers on his [hand] and he was questioned
about this and accused of being involved withthe LTTE because of this injury.

People came to his family home twice in the two weeks before he left Sri Lanka and made
enquiries about him; he believes they were from the Criminal Investigation Department
(CID) or paramilitaries.

The applicant departed Sri Lanka in August 2012 by boat and came to Australia.

The applicant fears he would be harmed should he return to Sri Lanka because he is a
young Tamil male from a former LTTE fort area who has been accused of being involved
with the LTTE and who had a direct close relationship with the LTTE. He fears the damage
to his fingers will cause suspicion that he was injured in an LTTE related bomb blast.

The applicant alsofears harm for reason of his illegal departure in 2012 and that he or his
family will not be able to meet any bail payment for his release.

The applicant cannot obtain the protection of the authorities and his fear extends to all
of Sri Lanka. He is concerned at the return of the Rajapaksa family to power in Sri Lanka.
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e The applicant’s parents died in 2019 and 2020 and he has lost his last support systemin
Sri Lanka. He is also currently unemployed and will suffer significant economic hardship
in Sri Lanka which will threaten his ability to subsist.

Factualfindings

15.

16.

17.

18.

19.

20.

21.

22.

The applicant has consistently claimed to be a Tamil from the Jaffna District, Sri Lanka. The
applicant has provided documents in support of his claimed identity and residence in Jaffna
District. | accept the applicant’s identity and nationality as stated and that Sri Lanka is the
receiving country for the purpose of this review.

| accept that at times the area was under LTTE control and that his family gave money to the
LTTE toavoid having a family member recruited by the LTTE. | accept that the applicant helped
the LTTE organise Heroes’ Day events from 2002 to 2004. However | note that at the time he
did not come to adverse attention as a result of this matters, despite his area being under
government control from 1995.

| accept the applicant has visible damage tothe fingers on his [hand].

| accept the applicant was concerned for his safety during the civilwar and travelled to [Country
1] for work in 2006, remaining there until 2009.

| accept that while in [Country 1] he was involved in Tamil martyr commemorative events.

The applicant claimed that he thinks people gave information to the authorities about his
involvement. However, | note he returned to Sri Lanka from [Country 1] in 2009 and did not
experience any problems with the Sri Lankan authorities at that time, which indicates that even
if the authorities were aware of his activities in [Country 1] he was not considered to be a
security concern as a result of these. Nor it is apparent that he experienced any difficulties
when he had some contact with the Sri Lankan Embassy in [Country 1] to receive assistance
with some issues he had with his status in [Country 1].

At the end of the civil war thousands of LTTE members and supporters were detained in
rehabilitation camps or prosecuted for security offences. Although the LTTE had been routed
at the end of the civil war the government at the time, led by President Mahinda Rajapaksa,
was concerned about a resurgence of the LTTE and took a ruthless approach to suppression of
any LTTE activities and identifying LTTE supporters.? In the context of the strict security
measures in place in 2009 and the reports of stringent monitoring of the Tamil population and
questioning of Tamils about any links to the LTTE | consider it implausible that he would not
have come to attentionif he was of concern, for either his activities in [Country 1] or his LTTE
connections in the past. That the applicant did not come to adverse attention and was not
guestioned at the time of his return in 2009 or when he returned to live in Jaffna District with
his family indicates he was not of interest to the authorities.

The applicant claimed in 2012 to have been stopped at a checkpoint and taken to a house
where he was threatened by army soldiers and accused of having LTTE links and speculated
this may have been because people had informed the authorities about his activities in
[Country 1]. | find it difficult to accept he would have come to attentionfor this reason some

2 UN High Commissioner for Refugees, (UNHCR), “UNHCR Eligibility Guidelines for Assessing the International Protection
Needs of Asylum Seekers from Sri Lanka”, 21 December 2012, UNBO183EA8; Danish Immigration Service "Human Rights and
Security Issues concerning Tamils in Sri Lanka", 1 October 2010, CIS19345
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three years after his return from [Country 1]. | accept as plausible that he was stopped at a
checkpoint in 2012; the north remained highly militarised at this time.3 | also accept as plausible
that he was taken to a house where he was asked about any connection to the LTTE and that
he was threatened by the soldiers. Such mistreatment of the general Tamil civilian population
was part of the general monitoring and security checking of Tamils in place at the time. But
that the applicant was released soon after being detained and after his mother visited the army
campindicates that evenif the authorities were aware of his activities in [Country 1] or his past
activities he was not of an ongoing concern after initial checks were conducted.

23. Inthe same context it is plausible that the applicant was again questioned by the army about
six weeks before he left Sri Lanka and it is also plausible he was asked about the damages to
his hand. But as in the earlier incident he was released without charge and allowed to continue
living in the community, indicating he was not of a security or other concern. At this time the
authorities had emergency powers available to them to detain people for extended periods for
guestioning on mere suspicion.* That the applicant was not so detained indicates he was not
of ongoing concern.

24. Itakeinto account that the applicant was not targetedinthese incidents, rather they occurred
as a result of him travelling via security checkpoints. Such checking and questioning of Tamils
was common at the time and was part of the repressive security environment in place. The
indications are that Tamils identified as having LTTE connections or concerns, or identified as
being involved in activities of concern, were not released as the applicant was released, but
were detained often for extended periods using the emergency powers, or otherwise.

25. Noting my findings above that the applicant was not of an ongoing security concern | am not
satisfied that his claim people he believes they were from the CID or paramilitary groups came
to the family home twice in the weeks before he left Sri Lanka and made enquiries about him
is genuine. | am not satisfied that he had a profile that would have been of interest to the CID
or paramilitary groups. Furthermore if he was of interest to the CID or paramilitaries | find it
difficult to accept he was able to evade them until he left Sri Lanka by sometimes being at the
home of his wife or his mother as he explained at the protection visa interview. Noting that his
wife’s residential address is in the same village as his mother | find it difficult to accept the
CID/paramilitaries did not locate him there if the claim they were looking for him is genuine. |
also take into account thatin August 2012, when he claims he was of such significant interest
the CID/paramilitaries made two visits to the family home, he was able to travel by bus to
Colombo passing the security checkpoints in place between the north and Colombo. >

26. Overall | accept that as a Tamil the applicant was subject to security checks and was detained
on two occasions for several hours as part of these measures. | accept that he was asked about
any LTTE connections and his injuries at these times. But | do not accept he was of adverse

3 Department of Foreign Affairs and Trade (DFAT), "DFAT Country Report: Sri Lanka", 16 February 2015, CISEC96CF1164
4US Department of State, "Sri Lanka - Country Reports on Human Rights Practices 2013", 27 February 2014, OG1F18C90164;
UNHCR, “UNHCR Eligibility Guidelines for Assessing the International Protection Needs of Asylum Seekers from Sri Lanka”,
21 December 2012, UNBO183EAS8; Danish Immigration Service "Human Rights and Security Issues concerning Tamils in Sri
Lanka", 1 October 2010, CIS19345

5 International Crisis Group, "Sri Lanka: Tamil politics and the quest for a political solution", 1 November 2012, CIS24515;
News of the Transtamils, “Symptoms of returning to war in Sri Lanka as forces set up check pointsin north", 1 January 2013,
CIS25672; US Department of State, "Sri Lanka - Country Reports on Human Rights Practices 2013", 27 February 2014,
0OG1F18C90164; UNHCR, “UNHCR Eligibility Guidelines for Assessing the International Protection Needs of Asylum Seekers
from Sri Lanka”, 21 December 2012, UNBO183EA8; Danish Immigration Service "Human Rights and Security Issues conceming
Tamils in Sri Lanka", 1 October 2010, CIS19345
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interest to the authorities or paramilitaries, beyond being a Tamil in the north, at the time he
left Sri Lanka.

27. | acceptthe applicant departed Sri Lanka illegally in August 2012.
28. laccepttheapplicant’s parents have died and that he is currently unemployed.
Refugee assessment
29. Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has

a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality —is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returnto it.

Well-founded fear of persecution

30.

31.

32.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates toall areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionif they could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| have not acceptedthe applicant was of interest tothe authorities or paramilitaries in SriLanka
when he departed in 2012 nor do | accept he would be should he return now, or in the
reasonablyforeseeable future.

| accept that from his past experience living in the highly militarised north he may have a
subject fear of experiencing harm but the security situation has improved in Sri Lanka since the
applicant’s departure, although the military continues to maintain a significant presence inthe
north. | accept that during the civil war and in the oppressive security environment in place in
the aftermath of the civil war under the Mahinda Rajapaksa regime Tamils were subject to
harassment and | accept that there is some concern in the general Tamil community at the
return to power of past President Mahinda Rajapaksa and the election of his brother as
President.® However the improvement in the security situation has resulted in a decrease in

6 Internal Displacement Monitoring Centre, "SRI LANKA: Civilians displaced by conflict facing severe humanitarian crisis: A

profile of the internal displacement situation", 1 May 2009, CIS17345; US Department of State, "Sri Lanka - Country
Reportson Human Rights Practices 2013", 27 February 2014, 0G1F18C90164; International Crisis Group, "Sri Lanka: Tamil
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33.

34.

35.

Tamils held in detention and the number of incidents of extrajudicial killings and
disappearances has significantly decreased since the end of the war. The government has
effective control across all of Sri Lanka and armed militia groups are nolonger prevalent. Tamils
face alow risk of mistreatment on a day-to-day basis and a low risk of torture overall.”

The Sri Lankan government remains concerned as to the rise of Tamil separatism but the
indications are being of Tamil ethnicity in itself would not warrant international protectionand
that generally a person would not be regarded as a concern unless they have or are perceived
to have had a significant role in the LTTE or to have been active in post-conflict Tamil
separatism. Since the civil war ended the Sri Lankan government’s focus has changed and the
government’s ongoing objective is to identify Tamil activists who are working for Tamil
separatism and to destabilise the unitary Sri Lankan state. Specifically the UK Home Office
report identified the profile of LTTE supporter of interest to the authorities and indicates that
this is “individuals who are, or are perceived to be, a threat to the integrity of Sri Lanka as a
single state because they are, or are perceived to have a significant role in relation to post-
conflict Tamil separatism within the diaspora and/or a renewal of hostilities within Sri Lanka”. 8
| am not satisfied the country information before me supports the applicant’s concerns of an
extensive network of Tamil informers watching for people returning home or that the applicant
would be detained under the Prevention of Terrorism Act (PTA), or other detention powers.

| accept there is credible reporting of the brutality of the government of past President
Mahinda Rajapaksa in which human rights abuses were committed both during the civil war
and in the immediate aftermath and that many agencies and the general Tamil community
have expressed concernas to the return of the Rajapaksas to power. The applicant referred to
the current President as an “unforgiving, ruthless man” and in his April 2021 statement the
applicant cited incidents of concern under the previous Rajapaksa government. However, the
election of the coalition Sirisena government in 2015 saw a significant shift in respect for
human rights for Tamils and the general population in Sri Lanka. Although there has been
ongoing criticism of the slow pace of reform the change of government in 2015 provided Sri
Lanka a chance to break from the repressive policies of the past which largely targeted the
Tamil population. | note the concern about the incoming Rajapaksa governmentin the light of
the past but Gotabaya and Mahinda Rajapaksa are returning togovernment in a very different
environment from that in place when they were implicated in human rights violations.? It is
important to note the context of the repressive actions of the former Rajapaksa government
being at the end of the civil war and in the aftermath of the war. It was in this environment
that the excesses of human rights abuse were committed and continued to be committed in
the aftermath of the war in attempts to quash any resurgence of the LTTE. 10

| accept there is concern and disappointment from the Tamil community at return of the
Rajapaksas to power and | note Human Rights Watch (HRW) expressed concern at the lack of
any prosecutions or progress regarding humanrights abuses committed during the civil war.11

politics and the quest for a political solution", 1 November 2012, CIS24515; April 2021 IAA submission: BBC News,
“Mahinda Rajapaksa: Sri Lanka’s long-time leader back in the seat of power”, 21 November 2019

7 DFAT, “DFAT Country Information Report — Sri Lanka”, 4 November 2019, 20191104135244

8 UK Home Office, “Country Policy and Information Note Sri Lanka: Tamil Separatism”, May 2020, 20200527172009

9 DFAT, “DFAT Country Information Report — Sri Lanka”, 4 November 2019, 20191104135244; UK Home Office, “Country
Policy and Information Note Sri Lanka: Tamil Separatism”, May 2020, 20200527172009

10 ibid

11 April 2021 IAA submission: Human Rights Watch (HRW), “Sri Lanka Seeks Diversion, Not Justice, Over Wartime Abuses”,
22 January 2021
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Other reports express concern at constitutional amendments which HRW contend will
undermine judicial independence and weaken the oversight of human rights institutions. 2

36. |have noted reports of incidents since the election of the Rajapaksa government. The Office of
the United Nations High Commissioner for Human Rights reports monitoring of Tamils
following the election of President Gotabaya Rajapaksa but that those of interest are Tamils
with certain profiles such as political activists and journalists, particularly those critical of
alleged war crimes. Similarly the Human Rights Documentation Centre noted reports of harm
to Tamil civilians in May 2020 the victims of which were largely journalists, activists and those
involved in politics.?3 Inits recent report “A Return to Threats, Fears”, HRW commented the
human rights situation has “seriously deteriorated under the administration of President
Gotabaya Rajapaksa”. However the report itself cites intimidation and surveillance of human
rights activists, lawyers, journalists and victims of past abuse who have engaged with the
Human Rights Council, rather than the Tamil population in general.* Similarly HRW recently
reportedthe current government “aggressively attacking efforts to hold officials to account for
past grave abuses”.1> Noting the circumstances and profiles of those who have come to
attention in these reports | am not satisfied that they give rise to a real chance the applicant
would be harmed should he return to Sri Lanka. The indications from various international
agencies are that the Sri Lankan government has moved away from the systematic program
which operated after the civil war of targeting of Tamils and identification and detention and
rehabilitation of LTTE members.1®

37. Therecentreport of the Office of the High Commissioner for Human Rights highlights concerns
relating to the militarisation of civilian government functions, reversal of constitution
safeguards and threats to reconciliation and accountability, and the report particularly noted
the appointment to senior posts of former military personnel accused of war crimes. But
despite these concerns, and the applicant’s concerns as to the continued use of the PTA, the
human rights concerns highlighted in this report relate largely to the Muslim population
following the 2019 Easter bombings, journalists and human rights activists.”

38. | am not satisfied that the information before me indicates that President Rajapaksa or his
political supporters or his Sri Lanka Podujana Peramuna party (SLPP), intend to introduce
repressive policies that would impinge on the Tamil population in general or Tamils with a
profile similar to that of the applicant, or that such has beenthe result since the SLPP’s, success
at the February 2018 local elections and ongoing political influence and subsequent success in
the 2020 parliamentary elections. | have had regardto the HRW World Reports submitted but
| am not satisfied these reports indicate widespread or systemic human rights abuse of Tamils
as a result of the incoming government. The report for the year 2020 under the subheading
‘Treatment of Minorities’ focusses on the Muslim population and the only reference to Tamils
is in the context of Archaeological Heritage Management which may disadvantage Tamil
communities in the east of the country.8

12 April 2021 IAA submission: HRW, “Sri Lanka, A Return to Threats, Fears”, 13 January 2021

13 Office of the United Nations High Commissioner for Human Rights, “Report of the Office of the United Nations High
Commissioner for Human Rightson Sri Lanka', 18 February 2020, 20200221140652; INFORM Human Righ ts Documentation
Centre, “Repression of Dissent in Sri Lanka: 1st - 31st May 2020”, 29 June 2020

14 April 2021 IAA submission: HRW, “Sri Lanka, A Return to Threats, Fears”, 13 January 2021

15 April 2021 IAA submission: HRW, “Sri Lanka, Justice Under Attack”, 1 February 2021

16 UK Home Office, “Report of aHome Office fact-finding mission to Sri Lanka”, 20 January 2020, 20200123162928; UK Home
Office, “Country Policy and Information Note Sri Lanka: Tamil Separatism”, May 2020, 20200527172009

17 Report of the Office of the High Commissioner for Human Rights, “Promotion reconciliation, accountability and human
rightsin Sri Lanka”, 27 January 2021, 20210203162131

18 April 2021 IAA submission: HRW, “World Report, Events of 2018”, HRW, “World Report, Events of 2020”

1AA21/08918
Page 9 of 16



39.

40.

41.

42.

43.

44,

Considered overall | am not satisfied that thereis a real chance the applicant would experience
harm on the basis of his Tamil ethnicity, being a young Tamil male from the LTTE fort area, for
his LTTE association, and actual or imputed political opinion, now or in the reasonably
foreseeable future in Sri Lanka.

| accept that the applicant departed from Sri Lanka illegally as a passenger on a boat and |
accept that because of his illegal departure he would be subject to the provisions of the
Immigrants and Emigrants Act 1949 (I&E Act) on return.

Returnees travelling on temporary travel documents, such as the applicant would, are subject
to aninvestigative process to confirm identity on arrival and checks are made to identify those
suspected of concealing a criminal or terrorist background. This may involve interviewing the
returnee or checking with local police in the returnee’s home area. These checks may take
several hours to complete and as involuntary returnees are processedin groups further delays
may occur until all returnees are processed. DFAT advises that at the earliest possibility after
investigations are complete police transport persons charged under the I&E Act to the closest
Magistrate’s court. Persons can remain in police custody at the Criminal Investigation
Department office at the airport for up to 24 hours after arrivalandin cases where a magistrate
is not available, such as a weekend or public holiday, may be detained at anairport holding cell
for two days. DFAT assesses that returnees are treated according to these standard
procedures, regardless of their ethnicity and religion, and are not subjected to mistreatment
during their processing at the airport.1°

The penalties under the I&E Act for persons who leave Sri Lanka illegally include imprisonment
of up to five years and a fine of up to 200,000 Sri Lankan rupees (around AUD 1,633). In
practice, penalties are applied to such persons on a discretionary basis and are almost always
a fine and the Sri Lankan Attorney-General’s Department advises no fare-paying passenger on
a people smuggling venture has been given a custodial sentence. DFAT reports that as a
deterrent fines, rather than custodial sentences, are issued to persons who were passengers
on a people smuggling boat with the amount of the fine varying on a case-by-case basis.?°

DFAT advises that the Attorney-General’'s Department has directed that passengers of people
smuggling ventures be charged under the I&E Act and appear in court. The country information
indicates that if a person who departed illegally pleads guilty, they will be fined and released.
In most cases, if they plead not guilty, they are immediately granted bail on personal surety by
the Magistrate or may be required to have a family member act as guarantor. They may
sometimes need to wait until a family member comes to court to act as guarantor. Bail
conditions are imposed on persons who departed illegally on a discretionary basis and may
include reporting to police at the returnee’s expense. | note the applicant’s concerns as to the
ability to meet bail payments but, noting his illegal departure, it is not apparent he would plead
not guilty and thereby incur such expense. Furthermore, | note bail requirements are applied
on adiscretionary basis.2!

Persons are required to appear in court in the location where the offence occurred and may
incur legal and transport costs to travel to the point of departure for court appearance. The
frequency of court appearance depends on the Magistrate and DFAT understands that most
persons charged under the I&E Act appear in court every three to six months. Cases are only

19 DFAT, “DFAT Country Information Report — Sri Lanka”, 4 November 2019, 20191104135244

20 ibid
21 jbid
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45,

46.

47.

48.

progressedin court when all members of a people smuggling venture have been located and
there are protracted delays in finalising cases.??

Should the applicant be held over a weekend or public holiday until seenby a Magistrate, | am
satisfied he would face only a brief period in detention. Even having regard to general
detention conditions, | do not consider that a brief period in detention would amount to
serious harm for the applicant for the purposes of s.5) of the Act. Similarly, | do not consider
any likely questioning of the applicant by the authorities at the airport on arrival, any surety
imposed, or the imposition of a fine, to constitute serious harm.

Additionally, the country information states that all persons who depart Sri Lanka illegally are
subject to the I&E Act. That law is not discriminatory on its terms, and the evidence does not
support a conclusion that the law is selectively enforced or thatitis applied in a discriminatory
manner. | find that the investigation, prosecution, punishment or detention of the applicant
under the I&E Act would be the result of the non-discriminatory application of a generally
applicable law and does not amount to persecution for the purpose of ss.5H(1) and 5J(1) of the
Act.

The applicant has stated that he has no formal qualifications, is currently unemployed and
because of his profile he will be harassed by the authorities and not able to work in Sri Lanka.
But | am not satisfied he has a profile that will be of interest tothe authorities or that he would
be harassed by them and | do not accept he would not be able to work. | accept losing his
parents may result in loss of familial support for him but | am not satisfied he will be denied
access toservices or the ability to subsist. The applicant similarly had no formal qualifications
when he returned from [Country 1] in 2009 but this does not appear to have been an
impediment to him working in Sri Lanka at that time. | accept that the military operates a
number of commercial businesses in the north, and while this may attract criticism from the
Tamil community there is no indication that Tamils are denied employment as a result. | do not
accept there is a real chance the applicant would experience economic hardship, be denied
services, orthe capacityto earn alivelihood threatening his capacity to subsist.

Considering the totality of the material before me, | am not satisfied that there is a real chance
that the applicant would be persecuted on returnto Sri Lanka on any of the bases claimed,
considered individually or cumulatively.

Refugee: conclusion

49,

The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meets.36(2)(a).

Complementary protection assessment

50.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australia to a
receiving country, there is a real riskthat the person will suffer significant harm.

22 DFAT, “DFAT Country Information Report — Sri Lanka”, 4 November 2019,20191104135244
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Real risk of significant harm

51. Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

52. The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

53. laccept thatthe applicant will be identified on return as a person who departedillegally and
that he will be investigated and detained for several hours at the airport, and possibly detained
on remand for some days pending bail, and then fined. | accept that the applicant may be
subjected to poor conditions during any possible brief period of detention but country
information confirms that this is due to overcrowding, poor sanitationand lack of resources. 23
| have alsoacceptedthat the applicant will be questioned, charged, briefly detained and fined
under the I&E Act with the offence of leaving Sri Lankaillegally. But this questioning, charges
and fine or briefly being detained does not amount tothe death penalty, arbitrary deprivation
of life or torture and the evidence does not indicate there is an intention to inflict pain or
suffering or severe pain or suffering or cause extreme humiliation. | am not satisfied that this
treatment, either during the investigation process or while being held at the airport or on
remand, amounts to significant harm.

54. | have otherwise found there is not a real chance that the applicant faces harm on any of the
bases claimed. Noting that the “real risk” test for complementary protection is the same
standard as the “real chance” test,2* and based on the sameinformation, and for the reasons
set out above, | amalsosatisfied that thereis not a real riskthat he would face significant harm
for thesereasons.

Complementary protection: conclusion

55. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

23 DFAT, “DFAT Country Information Report — Sri Lanka”, 4 November 2019, 20191104135244
24 MIAC v SZQRB (2013) 210 FCR 505
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omission couldreasonably be regardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonly from, inherentin or incidental to, lawful sanctions that are not inconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purposeof obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercingthe personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoes notincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhasa
well-founded fear of persecutionif:
(a) the person fears being persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,ifthe personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5K and 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate or immutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australia who is a member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarily deprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protection obligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatrightarose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapply in relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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