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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicant (the applicant) claims to be a national of Iran. He arrived in Australia [in]
June 2013. On 27 July 2017 he lodged an application for a Safe Haven Enterprise visa (SHEV).
On 18 February 2021 a delegate of the Minister for Immigration refusedto grant the visa.

The delegate accepted the applicant had a sexual relationship with a woman he was not
marriedto. However, the delegate was not satisfied the woman’s family threatened to kill the
applicant, threatened and assaulted members of the applicant’s family or that the woman’s
family influenced the Iranian authorities to issue a court summons for the applicant. The
delegate was not otherwise satisfied there was a real risk the applicant would suffer
persecution or significant harmif returned tolran.

Information beforethe lAA

3.

| have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

No further information has been obtained or received.

| note that on 11 March 2021 the applicant contacted the 1AA claiming he had not received an
acknowledgement email from the IAA informing him that the decision to refuse him a
protection visa had been referred to the I1AA for a review. In that email he also requested an
extension of time ‘to make a complaint’ about the refusal of the SHEV application.

On 12 March 2021 the IAA advised the applicant it declined the request for an extension of
time, noting he had not indicated specifically what he intended to provide or when. The 1AA
also observed that while he had claimed he did not receive an email from the IAA, he was
notified of the referral to both his current email address and postal address on 19 February
2021 and in a telephone conversation with the IAA on 9 March 2021 he had indicated that he
had the IAA reference details and had discussed the matter with his representative. In these
circumstances, the IAA was not satisfied that an extension of time was warranted. Howeuver,
the applicant was also told that any submission or any new information which he provided to
the IAA before a decision was made may be considered subject to the requirements of the |1AA
Practice Direction for Applicants, Representatives and Authorised Recipients. The applicant has
not since come backto the IAAwith a further submission. | also observe the acknowledgement
email the IAA sent tothe applicant has not ‘bounced back’ and the copy posted to him has not
been returned to the IAA as undeliverable. Nor has the IAA received advice from the
Department of Home Affairs (the Department) suggesting that the applicant did not receive
notification of the refusal of his application for a visa from the Department.

Applicant’s claims for protection

7.  The applicant’s claims can be summarised as follows:
e heisan ethnic Fars/Persian male who has lived most of his life in [City] in southwest Iran.
After finishing school in [City] he undertook compulsory military service in his birthplace,
Ahvaz, in neighbouring Khuzestan province. He then spent six months pursuing tertiary
I1AA21/08892
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studies in [Country] before returning to [City] in March 2012, where he soon opened a
[shop].

he fled Iran because of the constant harassment and persecution by the Islamic
theocracy. His first experience of the authoritarian nature of the regime occurred when
he had just finished high school. It was the night of the martyrdom anniversary of Imam
Ali during the holy month of Ramadan. He and a friend were driving around playing loud
music when they were pulled over by law enforcement officers in an unmarked car just
before midnight. They ordered them out of the car, swore at and scolded them for
listening to music on the night of Ghadr, said they were violating Sharia and detained
them. They then took them to the Monkirat police station which specialises in enforcing
the Islamic law on Iranian citizens. The officers there swore at them and beat them.
However, when there was a shift change in the early hours of the morning an officer who
knew the applicant’s father recognised the applicant, took himto his office and contacted
his father who came and took him home.

in subsequent years he stayed away from any trouble. However, some months after he
returned from overseas and opened his shop, about two months before Nowruz, which
would have been around late January 2013, he met a woman who introduced herself as
[S]. He and [S] became friends and developed a relationship which became sexual.
Sometimes they met once a week, at other times many times per week. They kept their
relationship secret because it was dangerous, against the law and social norms. Only his
close friends knew about their affair. [S] was secretive with him about her identity, and
despite his best efforts he failed to find out more than her first name and contact number.
He fearedif he insisted she might choose to end the relationship.

around two months before he left Iran, which would have been early April 2013, he and
[S] went to his friend's home when no-one was there. They spent some time and slept
together before leaving and parting ways. The day after they exchanged messages and
then she suddenly called him and said someone had seen them together and told her
family they had been seen going to a house together. She was crying and said they were
in danger and pleaded with him to go where he would not be found.

over the next few days he called her and sent her many messages but did not receive any
reply. A few days later a regular customer from a local tribe came to his shop and told
him his name had come up in a Lor tribal meeting, that the tribespeople knew about the
relationship with [S], and that he had come to warn the applicant to run for his life. He
also told the applicant [S] was the daughter of an influential tribal member and that the
tribe was after him because he had dishonoured the tribe and the family.

he immediately fled and hid in his auntie’s home in the city of Shiraz, in a neighbouring
province. Within a few days they all knew what had happened. His auntie told him to pack
up because she feared for her family’s safety. He called his mother who told him his
brother had been beatento neardeath, that they tried to force his father togive him up.
People went to his shop looking for him and, after being threatened, his business partner
revealed his whereabouts. He fled his aunt’s and hid at a friend's place in Shiraz. His
mother told him he had been summoned by the court because the tribes were using their
influence in the government to catch him. With the help of a relative he made
arrangements toflee Iran.

after he arrived in Australia his mother and friends told him the tribe knows he has fled
here, they have sworn to kill him upon return to Iran, they have beaten his brother and
continue to harass his family.
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e ifreturnedto lran, he fears the Iranian authorities and the woman’s tribe would find out
about his return, detain and interrogate him, punish him for failing to attend court, and
subject him tosevere harm, even death. Tribes in Iran have enormous influence over the
government and the authorities. They tribes were able to mobilise the police to look for
him, and the court to summon him. He could not expect the authorities to help or save
him because they were themselves anagent of harm.

e if he returns to Iran he fears the regime would interrogate him about his reasons for
fleeing to and living in Australia and subject him to inhumane treatment. When they
found out that he had sought asylum they would punish him for giving the regime a bad
name and offending it. The Iranianauthorities consider it an offence and affront to their
authority when Iraniancitizens seek asylum in western countries.

e he could not live a proper and respectable life in Iran because the theocratic regime
subjects all Iranians tostrict Sharia code which takes awayall freedoms and liberties.

Refugee assessment

8.

Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returntoit.

Well-founded fear of persecution

9.

10.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates to all areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e the persondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

In support of his identity the applicant provided a certified copy (and English translation) of an
undated Birth certificate and a certified copy (and English translation) of an Iranian Driver’s
Licence dated [December] 2012. While | have some concerns about the reliability of these
documents as discussed below, | am willing to accept that the applicant’s name is as claimed
and that he is a national of Iran. Although the applicant lived and studied in [Country] for six
months, there is no evidence to suggest that he has a presently existing right to enter and
residein any country apart fromlran. | find that Iranis his receiving country for the purpose of
this review.

1AA21/08892
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11.

12.

13.

14.

15.

On the basis of the applicant’s documentary and oral evidence | also accept: he completed
primary school, high school and a pre-university course in Iran; he completed several years
compulsory military service; he studied for six months at a tertiarylevel in [Country] in 2011-
2012; that the applicant and a friend operateda [shop] for almost a year from mid-2012; and
that his parents and several of his adult siblings continue to live in Iran.

The applicant has claimed his ethnicity is Fars (Persian) and that he was born in Ahvaz but lived
most of his life in [City]. | accept the applicant has a Persian background. He has consistently
claimed he belonged to this ethnic group since he arrived in Australia. Furthermore, country
information confirms that greater than 60 per cent of Iran’s population of more than 80 million
people are Persians and that they comprise Iran’s largest ethnic group?.

However, | have significant doubt that for most of the more than two decades the applicant
was in Iranthat he lived in [City]. While the applicant has consistently given oral evidence that
he lived in that city, there is no documentary evidence before me confirming that was the case.
The English translations the applicant provided for the official identity documents seem to be
missing some of the details that country information indicates should be found on such
documents?. In particular, the birth certificate provided refers to the applicant being born in
Ahvaz and his parents being born in Abadan. However, the translation does not state where
the document was issued as it should. This is despite authoritative country information stating
a birth certificate includes the location where the birth certificate was issued3. Nor does the
translation of the driver’s licence furnished detail what the applicant’s address was in 2012 or
where the licence was issued.

Furthermore, none of the other identity documents the applicant provided tothe Department,
soon after he arrived in Australia, confirm he lived in [City] at any point. Apart from the birth
certificate, the applicant did not provide Englishtranslations of the documents. | have listened
to the audio recording of the 2013 arrival interview, that was before the delegate, and the
applicant’s identity documents were discussed then. When considering the biodata pages from
the applicant’s passport the interviewing officer remarkedthat the passport pages seemedto
lack an entry against the ‘Place of Issue’ heading that was written in English. The applicant
responded orally that the passport had been issued in [City]. However, when the accredited
Farsi-Englishinterpreter reviewed the pages provided she confirmed that neither [City] nor any
other place was listed as the place of issue. The interpreter also confirmed that the
untranslated pages from the applicant’s National Identity Card did not list a place of issue.
Again the applicant commented that the National Identity Card was issued in [City]. While the
written record of the arrival interview records the applicant’s name change certificate was
issued in [City], | am not satisfied that reflects what is recorded on the certificate. The audio
recording indicates the interpreter confirmed the name change certificate listed a date, a
reference to relevant legislation, the applicant’s old and new family names and a number. The
interpreter did not stateitincluded a place of issue.

The applicant has claimed, and | accept, that soon after he finished high school he was arrested,
verbally and physically abused by security authorities, and held for several hours before being
released after a car he was travelling in late at night was playing loud music on a holy day and

1 Minority Rights Group International (MRG), World Directory of Minorities and Indigenous Peoples - Iran', December 2017,
CXC90406624470.Department of Foreign Affairs and Trade (DFAT), 'DFAT Country Information Report - Iran', 14 April 2020,

20200414083132.

2 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132. DFAT, 'DFAT Country Information Report
Iran', 21 April 2016, CIS38A8012677.
3 DFAT, 'DFAT Country Information Report - Iran’, 14 April 2020, 20200414083132. DFAT, 'DFAT Country Information Report
Iran', 21 April 2016, CIS38A8012677.
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16.

17.

18.

was stopped by security authorities. He has consistently claimed this event occurred since he
arrived in Australia and contemporaneous country information broadly supports that at
around that time Iranian authorities periodically took a heavy-handed approach to enforcing
standards of Islamic conduct in the community, that enforcement could be unpredictable and
that it potentially related to the prevailing political atmosphere of the time“. | note that the
applicant was not formally charged or convicted of any offence and despite the incident the
applicant completed military service without apparent difficulty, was able to exit and re-enter
the country without apparently attracting adverse attention when he went to study in
[Country], and was able to establish and operate a small business after he returned to Iran,
suggesting the incident did not pose any ongoing problems for him and he was not of ongoing
interest tothe Iranianauthorities. Additionally, at the SHEV interview the applicant confirmed
that betweenthat short detention and when he left Iranto come to Australia some years later
in 2013 he did not have any further interactions with the authorities in connection with this
event.

The applicant claims that his intimate relationship with a woman [S] led to events that were
the catalyst for his departure from Iran. Under the Islamic Penal Code of the Islamic Republic
of Iransexual intercourse of a man with awoman who is inherently prohibited to him, except
in the cases where the intercourse is done by mistake, is defined as Zina [Article 63]. Apart
from Zina with blood relatives prohibited from marrying; with a step-mother; or rape the
punishment for Zina committed by an unmarried man or womanis one hundred lashes [Article
88]. Zina punishable by flogging shall be proved by testimony of four just men or three just
men together withtwo just women [Article 74] or the testimony of two just men together with
four just women [Article 75]°. A report by the Finnish Immigration Service indicates that as well
as up to 100 lashes, premarital sex may be punished by between 10 days and two months of
imprisonment and one source told the Danish authorities that detention could extend to
between six months and a year®. The Finnish report also observed that no detailed information
is available on how common flogging is in these cases, as they are not entered into official
statistics, and victims avoid talking about them in public for fear of stigmatization”’.

The Finnish Immigration Service alsoreports that since the 1979 Revolution Iranian society has
undergone substantial structural, demographic, social and cultural changes. The cultural
atmosphere has changed considerably especially during the last 20 years: patriarchal values
are weakening and liberal values in general are on the rise and the generation gap that
developed after the Islamic Revolution has changed the relationship between men and
women. Of Iran’s population, 70% are under 30 years old, and the largest generation was born
during the rapid population growth years of the 1980s following the Revolution. The attitude
shift observed among liberal urban youth has been dubbed a sexual revolution and
extramarital relationships have become increasingly common in Iran. Young people are more
likely to date, although they still largely hide it from their parents?.

In 2018 the Danish Refugee Council and Immigration Service published a report based on
discussions with expert interlocutors both in Iranand outside the country. They were told that
pre-marriage relationships are widespread and common among young people in Iran,
particularlyin major cities, although their frequency may differ in some border and rural areas.

4 DFAT, ‘DFAT Country Information Report—Iran’, 29 November 2013, CIS26780.

5 Iran Human Rights Documentation Centre 'Islamic Penal Code of the Islamic Republic of Iran Book 1 and 2 2012', Legal
Affairs Commission of the Islamic Consultative Assembly, 1 April 2013, CIS25509.

6 Danish Refugee Council and the Danish Immigration Service, ‘Iran: Relations outside of marriage and marriages without the
accept of the family’, February 2018, CIS7B83941639.

7Finnish Immigration Service, ‘Violence against women and honour-related violence in Iran', 26 June 2015, CISEC96CF13114.
& Finnish Immigration Service, ‘Violence against women and honour-related violence in Iran', 26 June 2015, CISEC96CF13114.
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19.

20.

They observed that if no one reports pre-marriage relation to the authorities, the unmarried
couples will not be prosecuted. Previously there was severe ill-treatment of young lranians
who were questioned on the streets about their relationships and even punished for vulgar
and unethical behaviour simply for being seen in the public with a person of the opposite sex
without being in a marital relationship. However, the more recent approach of the authorities
is a soft approach where there is less pressure on Iranian youth especially in major cities and
that the Iraniansociety has become more tolerant. However, it may happen that the morality
police will more strictly enforce modesty rules in situations with elections or similar political
events. Interlocutors were not aware of examples of recent cases related to pre-marriage
relations ending up in courts. Although they indicated it cannot be excluded that families or
neighbours report a pre-marriage relationship, although they very rarely take it to the court.
Consequences within families are generally minimal but they can differ significantly. In the
south, families would most likely take it upon themselves to solve the matter by forcing the
couple into marriage. If such a relationship was reported, the person would in most cases be
neglected by the authorities. Young people may, however, enter a religious marriage if they
engage in sexual relations and they want to avoid trouble with the law®. The UK Home Office
cited an expert on women's rights in Iranwho stated that although the official rhetoric about
pre-marital relationships is hard-line, a significant portion of lIranian society is more
sophisticated and less hidebound than the ruling establishment?°.

More recently, DFAT has reported that close contact between unmarried men and women is
illegal in Iran. However, DFAT also states that while prohibited by the law and frowned upon
by the religious establishment and more conservative Iranians, relations outside of marriage
occur in practice. DFAT assesses that there is greater tolerance today for mixed-gender
interactions, particularly in the larger cities. The authorities generally tolerate unmarried
couples being together in public, particularly in the major cities. In the event of arrest, DFAT
understands that an unmarried couple would be taken to the nearest police stationand their
parents or guardians summoned. Typically, the unmarried couple would sign a written
statement and then be released. A fine may be imposed occasionally. DFAT also reports the
punishment for adultery for a Muslim man with a Muslim woman is 100 lashes but the Penal
Code does not specify any punishment for a Muslim man committing adultery with a non-
Muslim woman. They observe that strict standards of proof are required to convict someone
of adultery, including testimony from four eyewitnesses!?!,

An honour killing is defined as a murder committed or ordered by a relative as a punishment
to a family member who is seentohave damaged the family’s reputation by their actions, such
as extramarital sex. Inthe most extreme cases, even a suspicion of such actions is enough. Both
women and men are vulnerable to honour-related violence in Iran, however due to cultural
reasons women and girls are the mostly likely victims of honour killings. No comprehensive
statistics are available on the subject, but a total of 340 honour killings in which the victims
were women took place in Iran between March 2011 and March 2012, mostly in Kurdistanand
Khuzestan. It is noted that it is difficult to estimate the prevalence of honour-related violence
against men, as there are no statistics onit. Honour killings are an established phenomenon in
many of Iran’s outermost provinces, while they are less common in cities. They are most
common among nomads, uneducated people and conservative ethnic minorities. The victims
are most likely to be married women who are suspected of adultery, but young girls who are
suspected of having relations with boys can also be targeted. The likelihood of honour killings

9 Danish Refugee Council and the Danish Immigration Service, ‘Iran: Relations outside of marriage and marriages without the
accept of the family’, February 2018, CIS7B83941639.

10 UK Home Office, ‘Country Policy and Information Note - Iran: Adulterers’, October 2019, 20191009102136.

11 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132.
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21.

22.

23.

24,

decreases with education, urbanisation and access to society’s services.12. According to
Minority Rights Group International women from minority backgrounds are at highest risk of
‘honour’ killings. They also note this form of violence is particularly widespread among the Lor,
and some other minority communities?3. The Penal Code does not specifically criminalise
honour crimes and, in line with sharia principles provides for reduced sentences for those who
commit them. Most perpetrators of honour killings therefore serve only a short prison
sentence or avoid punishment altogether4.

The Lor (Lur) ethnic minority comprise six per cent of Iran’s population'>. They live across a
number of provinces in Iran’s west, including Kohgiluyeh and Boyer-Ahmad province in which
[City] is located?®.

While his account of the relationship was not particularly persuasive, taking into account the
country information cited above indicating an increase in interactions between unmarried
males and females in Iran, and as he was around [age] years old at that time, it is not
implausible, and | am willing to accept that the applicant conducted a sexual relationship with
a woman for a couple of months. On the basis of country information | also accept that an
unmarried couple having sexual relations is a crime in Iran, although it would appear the
offence is seldom pursued in the legal system and if it is it is difficult to gain a conviction. |
accept that honour killings sometimes occur in Iran, that [City] is an area where the Lor tribe
live and that there is some evidence the tribe has been involved in honour crimes. However,
for the reasons that follow | am not satisfied the applicant’s relationship was with a Lor woman
from a prominent tribal family, that her family were informed the couple had been seen
together, that the family and Lor tribe threatened to kill the applicant because he had
dishonoured them, that the family/tribe assaulted his brother and harassed his father, or that
they succeededin having a court summons issuedin the applicant’s name.

As set out above | strongly doubt the applicant lived in [City], an area in which the Lor tribe are
present. Additionally, although the applicant was assisted by a registered migration agent to
lodge his SHEV application and at the SHEV interview, at which that agent was present, he was
directly asked whether he had any documentation that would support the claims, the applicant
has not provided any independent evidence to corroborate any aspect of the claims. Although
the applicant claimed at the SHEV interview that he paid for his brother’s hospitalisation after
his brother was attacked by the woman’s tribe/family he has not, for example, provided any
evidence of financial payments to his brother or any medical documents relating to his
brother’s purported hospitalisation. Nor has the applicant provided a copy of the court
summons he claims the woman’s family/tribe had issued against him.

| have considered but am not persuaded by the applicant’s explanations as to why he has not
provided any supporting documentary evidence. At the SHEV interview the applicant initially
stated he did not have any documents because everything happened quickly and he never
thought he would come to Australia. While it is plausible that the applicant may not have
thought to bring this type of paperwork with him on the journey to Australia, it is unclear why
he did not seek to obtain any written evidence via his family, that he states he is in contact

12 Finnish Immigration Service, Violence against women and honour-relatedviolence in Iran', 26 June 2015, CISEC96CF13114.
13 Minority Rights Group International, 'Beyond the Veil: Discrimination against women in Iran', 16 September 2019,

20191002103655.

14 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132.
15 Minority Rights Group International, ‘World Directory of Minorities and Indigenous Peoples - Iran', December 2017,

CXC90406624470.

16 sawhney, A and Azad, S, 'No country for minorities: the inequality of state repression in Iran', Open Democracy, 2 June

2020, 20200602095134.
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25.

26.

27.

with, in the three and a half years since he lodged the SHEV application with the assistance of
his representative or in the month that passed between the SHEV interview, where the
delegate asked him about the existence of supporting documents, and the delegate’s decision.
In relationto the purported court summons, at the SHEV interview the applicant stated he did
not think about having a copy made of it, and he told his mother to put it in the bin as he did
not need it anymore because he was in Australia. | find this explanation implausible given that
the relationship and its purportedly dire consequences for him is virtually the entire basis on
which the applicant has sought protection in Australia.

Furthermore, the applicant’s claim that the Lor tribe enforces the regime’s authority and is
closely aligned with the law enforcement force, the police and the Islamic Republic is not
supported by the country information before me. Contrary to the applicant’s claim
independent sources suggest that ethnic minorities, such as the Lor, face discrimination and
marginalisation by the Iranian authorities!’. Also if it were the case that the woman's
family/tribe were powerful and had strong connections with the authorities as claimed, it is
difficult to believe that the applicant could have remained in Iranfor several months after the
illicit relationship was discovered and exit the country on a passport in his name, noting that
country information indicates that passport control checks at Iranian airports are sophisticated
and that citizens with ongoing charges or outstanding court matters are subjected to travel
bans?8,

Finally, the applicant’s evidence about the court summons issued by the authorities at the
behest of the woman’s family/tribe was unpersuasive. Beyond saying it required him to
present himself, the applicant did not provide any particulars about what the document said,
such as where he was required to present himself or what, if anything, he had been charged
with. Additionally, his evidence about the timing of his awareness of the official document
varied over time. In the statutory declarationthe applicant referred to his mother telling him
about the summons in the context of being in hiding at a friend's place in Shiraz in the period
before he left Iran. At the SHEV interview the applicant stated his mother told him about the
summons a number of months after he had left Iran. Like the delegate, | am not satisfied the
applicant was of interest tothe Iranian authorities. If he returns tolran, | am not satisfied there
is a real chance the applicant will be harmed by the woman’s family or tribe or the Iranian
authorities now or in the reasonablyforeseeable future.

While the applicant left the question in the SHEV application form asking him his religion blank
and in the accompanying statutory declaration stated he did not have a religion, considering
his evidence in totality | am satisfied the applicant remains a non-practising Muslim. When
asked about his religious beliefs, at both the SHEV interview and when he arrived in Australia,
the applicant consistentlyindicated he believed in God. The applicant has not claimed that he
is an atheist. He also referred to himself being born a Muslim but he had never been to a
mosque or followed the religion and that his family were non-practising Muslims. He also said
that if asked his religion he would say he was born Muslim, that Iranis a Muslim country, and
that an individual has to be a Muslim. However, he does not believe in religion but believes
that God is in his heart. Countryinformation indicates over 99 per cent of Iranians are Muslim
and that Shia Islamis the official state religion. It also states secularismis widespread in Iran,
that a significant proportion of the population does not attend mosque or pray on a regular

17 Minority Rights Group International, ‘World Directory of Minorities and Indigenous Peoples - Iran', December 2017,
CXC90406624470. Sawhney, A and Azad, S, 'No country for minorities: the inequality of state repression in Iran', Open
Democracy, 2 June 2020, 20200602095134.

18 DFAT, 'DFAT Country Information Report Iran', 21 April 2016, CIS38A8012677. DFAT, 'DFAT Country Information Report -
Iran', 14 April 2020,20200414083132.
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basis, and that religion is regarded as a private matter!®. Consistent with this, the applicant
confirmed at the SHEV interview that in the two and a half decades he lived in Iran before
coming to Australia he did not suffer any adverse attention because he did not practise of
Islam. l am not satisfied the situation would be different for him. Ifhe returnstolran,lam not
satisfied thereis a real chance the applicant will suffer any harm in connection with his religious
beliefs as a non-practising Muslim now or in the reasonably foreseeable future.

28. The applicant also claimed to fear harmin connection with having sought asylumin Australia.
Country information before me indicates millions of Iranians travel into and out of the country
each year without difficulty, including the large Iranian diaspora residing in North America,
Europe, the United Arab Emirates and Australia. Countryinformation alsoindicates Iranhas a
global and longstanding policy of not accepting involuntary returns, other than for individuals
who arrived in Australia after the signing of a Memorandum of Understanding between the
Australian and Iranian governments in 2018.2° However, country information also supports
that it is not a criminal offence in Iran for any Iranian to ask for asylum in another countny!.
Additionally, Iranians who return with their passports will not face any problem at the airport
when they return after a longer stay abroad provided they left the country legally?2.

29. Nonetheless in recent years there have been a few examples of returnees being arrested,
detained or physically punished on return to the country. These individuals appear to have
been known political activists or persons convicted of crimes prior to their departure from
Iran23, Reflecting this, reporting from DFAT over a number of years, including in its most recent
publication, has stated Iranianauthorities pay little attention to failed asylum seekers on their
return to Iran. They note Iranians have left the country in large numbers since the 1979
revolution, and authorities accept that many will seek to live and work overseas for economic
reasons. They also observe that those who return on a laissez-passer are questioned by the
Immigration Police at Imam Khomeini International Airport in Tehran about the circumstances
of their departure and why they are traveling on a laissez-passer. Questioning usually takes
between 30 minutes and one hour, but may take longer where the returnee is considered
evasive in their answers and/or immigration authorities suspect a criminal history on the part
of the returnee. Arrest and mistreatment are not common during this process. A well-placed
source was not aware of voluntary returnees being prosecuted for criticising the Islamic
Republic, converting to Christianity or proselytising while abroad on their return to Iran. DFAT
alsoreferred tointernational observers reporting that Iranian authorities have little interest in
prosecuting failed asylum seekers for activities conducted outside Iran, including in relationto
protection claims. However, DFAT did caution that those with an existing high profile may face
a higher risk of coming to official attention on returnto Iran, particularly political activists. They
assessedthat, unless they were the subject of adverse official attention prior to departing Iran
(e.g. for their political activism), returnees are unlikely to attract attention from the authorities,
and face a low risk of monitoring, mistreatment or other forms of official discrimination. They

19 DFAT, 'DFAT Country Information Report Iran', 21 April 2016, CIS38A8012677.

20 DFAT, 'DFAT Country Information Report Iran', 21 April 2016, CIS38A8012677.

21 Danish Refugee Council, ‘Iran: On Conversion to Christianity, Issues concerning Kurds and Post -2009 Election Protestors as
well as Legal Issues and Exit Procedures’, Landinfo and Danish Immigration Service, February 2013, CIS25114.

22 Danish Refugee Council, ‘Iran: On Conversion to Christianity, Issues concerning Kurds and Post -2009 Election Protestors as
well as Legal Issues and Exit Procedures’, Landinfo and Danish Immigration Service, February 2013, CIS25114.

23 Center for Human Rightsin Iran (United States), ‘Reformist Political Activist Turned Refugee Briefly Arrested Upon Retumn
to Iran’, 18 October 2017, CXC90406615858. Iran Human Rights (Norway), ‘Woman Asylum Seeker Lashed 80 Times After
Being Deported to Iran From Norway’, 20 September 2017, CXC90406614387.Human Rights Activists News Agency (United
States), ‘An Arab Asylum Seeker Sentenced to Jail after Returningto Iran’, 30 May 2017, CXC9040668619. Im migration and
Refugee Board of Canada, ‘IRN200133.E - Iran: Treatment by Iranian authorities of failed refugee claimants and family
members of persons who have left Iran and claimed refugee status (2017 -February 2020)', 9 March 2020, 20200402123733.
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30.

31.

32.

33.

34.

cited local sources as stating the greatest challenge facing failed asylum seekers on return is
reintegrating economically and finding meaningful employment?4.

In the SHEV application and on arrival in Australia the applicant claimed, and | accept, that he
departedIran legally. On the basis of country information set out above, | alsoaccept that the
applicant will only be returned to Iran on a voluntary basis. Although there is no independent
evidence before me tosuggest it has occurred, | alsoaccept it is possible the Iranian authorities
may surmise the applicant has sought asylum in Australia, noting country information
indicating millions of Iranians travel into and out of the country eachyear and that authorities
accept that many Iranians will seek to live and work overseas for economic reasons?>.

However, | am not satisfied there is a real chance the applicant will suffer serious harm because
he has sought asylum and lived in Australia. Country information before me does not support
that it is an offence for an Iraniancitizen to seekasylum or that returnees without an existing
adverse or political profile are targeted for harm by the authorities or anyone else. | have not
accepted that the applicant was the subject of a court summons or any attention from the
Iranianauthorities over a relationship he had with a woman he was not married to more than
seven years ago or that he was of ongoing interest to the authorities following a few hours
detention on another occasion. Nor do | accept that he had a high, or any sort of, profile when
he departed Iranin 2013. Additionally, the applicantindicated in the SHEV application that he
has never been convicted of any office in Iran and he has not claimed that he has been
convicted of any crimes in Australia. | am not satisfied that the applicant has participated in
any activity in Australia that will be viewed as critical of Iran or the Iranian government.

| consider it highly likely that on arrivalin Iran the applicant will, if he returns voluntarily on a
passport, be allowed to enter the country without question. If he returns voluntarily on a
laissez-passer, | consider it highly likely that on arrival at the airport he will be questioned for
up to an hour about the circumstances of his departure and why he is traveling on a laissez-
passer before being released. As he does not have a political profile and on my finding was not
of adverseinterest to the authorities when he left Iranlam not satisfied there is a real chance
the applicant will be interrogated, as distinct from interviewed, or subject to adverse
treatment. Ifaninterview with the applicant were to occur, | do not consider suchaninterview
would rise to the level of serious harm. | am otherwise not satisfied there is a real chance the
applicant will suffer any harm as a returnee from Australia.

Ifhe returns to Iran, | accept that the applicant will be obliged to live under Sharia law and that
he would accordingly be subjected to a range of restrictions, including some that he may
personally find objectionable. Although | note he did not identify any particular future
limitations he was concerned about, apart possibly from those relating to sexual relationships
and playing music on holy days that were touched on in his claims. Country information before
me indicates that Iranis a theocratic republic and its Constitution provides for a judicial system
based on Sharia (Islamic law)?26. Having regardtothe country information, itis apparent that all
Iranians are subject to the Sharia code, as the applicant himself states in his statutory
declaration. | am not satisfied it amounts to systematic and discriminatory treatment. | am not
satisfied it constitutes persecution.

| accept the applicant is a non-practising Muslim from Iran. | accept just after finishing school
he was detained for a few hours and beaten before being released without charge, after the
car he was travelling in was stopped for travelling fast and playing loud music on a holy day. |

24 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132.
25 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132.
26 DFAT, 'DFAT Country Information Report - Iran', 14 April 2020, 20200414083132.
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35.

also accept he had a brief relationship with a woman more than seven years ago. However, |
am not satisfied the applicant or his family was threatened or harmed by the woman’s family
or tribe or that the applicant was of adverse interest to the Iranian authorities. Nor am |
persuaded that the applicant was subjected to ongoing harassment and ill-treatment by the
Iranian authorities. Apart from the car incident referred to above that occurred more thana
decade ago, and the claim that the applicant was summoned by an Iranian court, which | have
not accepted, the applicant has not particularised any other interactions he has had with the
Iranian authorities or how he has been harmed by them. Moreover, | observe the applicant
was educated to the post-secondary level, was able to establishand operate a small business
in Iran, was issued with official documentation by the Iranian authorities, was able to exit and
re-enter the country without apparent difficulty following overseas travel and study, and was
able to legally exit the country again in 2013. | note in Australia the applicant has been
employed as [an occupation]. He indicated at the SHEV interview that his brother operates a
[shop] in Iran. | consider it highly unlikely the applicant would be unable to find employment
or subsistin [ranwhere most of his family still live. | am not satisfied there s a real chance the
applicant will be denied the capacity to earn a livelihood of any kind, where the denial
threatens his capacity to subsist or that he will otherwise suffer persecution now or in the
reasonably foreseeable future.

Overall, | am not satisfied the applicant has a well-founded fear of persecution in Iran.

Refugee: conclusion

36.

The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meet s.36(2)(a).

Complementary protection assessment

37.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australiato a
receiving country, there is a real riskthat the person will suffer significant harm.

Real risk of significant harm

38.

39.

Under s.36(2A), a person will suffer ‘significant harm’ if:

the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.
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40. | accept if the applicant returns voluntarily to Iran he will be obliged to live under the
restrictions of Sharia law. However, | note these limitations seem to be faced by the population
of the country generally and are not faced by the applicant personally. Nor am | satisfied that
there is an intention to cause pain and suffering that can be reasonably regarded as cruel or
inhuman, severe pain or suffering or extreme humiliation. Nor is there a real risk of the death
penalty, torture or the arbitrary deprivation of life. | am not satisfied onthe evidence that if he
returns to Iran, and is required to live under Sharia law, the applicant would be at realrisk of
being subjected to significant harm.

41. lacceptif the applicant returns voluntarily to Iranon a laissez-passerhe may be questioned for
up to an hour before being released. However | am not satisfied that there is an intention to
cause pain and suffering that can be reasonably regarded as cruel or inhuman, severe pain or
suffering or extreme humiliation. Nor is there a real risk of the death penalty, torture or the
arbitrary deprivation of life. | am not satisfied on the evidence thatif he returnsto Iran, and if
he is questioned at the airport, the applicant would be at real risk of being subjected to
significant harm.

42. | have otherwise concluded that the applicant does not face a real chance of harm for any of
the reasons claimed. As ‘real risk’ and ‘real chance’ involve the application of the same
standard?’, | am also not satisfied that the applicant would face a real risk of significant harm
for the purposes of s.36(2)(aa) on these grounds.

Complementary protection: conclusion

43. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

Decision

The IAA affirms the decision not to grant the referred applicant a protection visa.

27 MIAC v SZQRB (2013) 210 FCR 505.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes, andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryofwhichthe non<itizenis anational, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas a nationality—is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid a real chance of persecution in areceiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or herfaith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) concealaphysical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are instances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significant economic hardshipthat threatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party or organisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can access the protection; and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations becausethe personisarefugee;or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) itwouldbe reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffer significant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin thatother country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether anon-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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