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Decision

The IAA remits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicant (the applicant) claims to be an Iranian national from Tehran. He arrived
in Australia as an unauthorised maritime arrival [in] March 2013. He applied for a Safe Haven
Enterprise Visa (SHEV) on 20 April 2016.

A delegate of the Minister for Immigration and Border Protection (the delegate) refused the
application on 25 August 2016. The delegate acceptedthe applicant had tattoos, workedas a
[musician] and dance instructor in Tehran, and had shown interest in learning about
Christianityandthe Freemasons. The delegate did not accept the applicant had demonstrated
he was of adverseinterest to the Iranian authorities, and found that the chance that he would
be was too remote to amount to areal chance or real risk of harm.

The delegate’s decision was affirmed by the IAA on 15 December 2016.1 The applicant sought
judicial review and on 16 October 2020 the decision was quashed by the Federal Court and
remittedto the |AAfor review.

Information beforethe lAA

4.

| have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

The applicant’s representative provided a written submission on 14 September 2016 and 18
November 2020 containing legalargument and comment on the delegate’s decision.

Following the court remittal the applicant provided a further written submission and new
information comprising country information, a letter from a Minister at [a] Church, and
screenshots from the applicant’s social media accounts.

The new country information provided by the applicant includes: the Department of Foreign
Affairs and Trade (DFAT) Country Information Report Iran dated 14 April 2020; Human Rights
Watch report Iran - Bloody Crackdown on Dissent dated 14 January 2020; Amnesty
International reports Iran’s ‘vear of shame’ dated 24 January 2019 and Iran: Hundreds arrested
in vicious crackdown on Ahwazi Arabs dated 2 November 2018; and a report of the UN
Secretary-General on the Situation of human rights in the Islamic Republic of Iran dated 31
October 2017. The reports are not credible personal information but they do all postdate the
delegate’s decision and could not have been provided. Section 4733D(b)(i) is met. | am satisfied
there are exceptional circumstances tojustify considering the 2020 DFAT report as it replaces
the 2016 DFAT report relied on by the delegate and provides updated country information on
Iran. | am not satisfied there are exceptional circumstances to justify considering the 4 other
reports provided as new information. Most of them are two to three years old and some of
their information on the treatment of dissenters and protestors is also covered in the 2020
DFAT report.

The letter from minister [Mr A] is dated 28 December 2016. It is a letter of support for the
applicant, commenting on his good character and engagement with Christianity. | accept this
letter could not have been provided to the delegate because it post-dates the decision, but |
am not satisfied information from the minister could not have been provided before the
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decision was made. | am satisfied it is credible personal information and | accept it may have
affected the consideration of his claims. | am concerned however by how dated this letteris,
having been written 4 years ago. The representative submits the exceptional circumstance to
justify considering this letter is that it is evidence of his claims. | am not persuaded by this
submission. Thereis no explanation why he did not provide this evidence from the minister to
the delegate. This is not evidence or circumstances that have only arisen since the delegate’s
decision, but evidence concerning the applicant from 2016. Having regard to how dated the
letteris and the lack of satisfactory explanation of why he did not provide this information to
the delegate, | am not satisfied there are exceptional circumstances tojustify considering this
letter.

9. The new information in the form of social media screenshots is from the applicant’s [social
media] accounts. The material ranges from mid-2013 to 2020 and has been provided to
support his claims to be westernised, politically active, interested in the Freemasons, and
associated with the LGBTI community. | accept this material is credible personal information
that may have affected the consideration of his claims as it supports his claims to be non-
conformist and westernised. Some of the materialalso covers the period since the delegate’s
decision and could not have been provided to the delegate. | am also satisfied there are
exceptional circumstances to justify considering this material given the long period of time
since the delegate’s decision and the evidence contained therein of his ongoing and evolving
interests that are highly relevant to his claims.

Applicant’s claims for protection

10. The applicant’s claims canbe summarised as follows:

e  The applicantis a single man from Tehran, raisedina Muslim family. Religionwas forced
on them by the state, but his family were never religious. His parents were Muslim, but
believed in Zoroastrianism rather thanIslam.

e The applicant was interested in music and learnt how to play [instruments], and also
learnt to compose music. His music teacher was a person of adverse interest to the
authorities and the applicant may have been monitored because of his association with
him.

e  From 2004 he started working as a [musician] at parties and weddings. He also owned
shops selling [products], and worked as [an Occupation] [doing a job task].

e In2008the Basijor Sepahraided a private party the applicant was working at, confiscated
his equipment and arrested him. He was not takento a police station but toa house. He
was insulted for being un-Islamic. His family had to pay 10 million Toman for his release
and to avoid being lashed. He was made to sign a document stating he would not work
as a [musician] again.

e In2009 he worked as a [musician] at a friend’s birthdayin a private house. The partywas
raided by the Basijand the applicant was arrested and taken to a Basij building. He was
questioned, beaten and subjected to lashes. He was told if they caught him playing music
again they would cut his fingers off. He was released after his family paid money. He
continued to work as a [musician] but only for family.

e He attended the protests in 2009 because he was dissatisfied with the Islamic Republic
of Iran. He was beaten twice by the authorities at the protests but was not arrested.
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e [In 2010 he rented a studio to offer Iraniandance classes. He did this because music and
dance were very important to him. He only invited people he knew to the classes, to limit
the risk.

e  Four or five months after starting the dance class the Basijcame tothe studio. They beat
and insulted him, saying he looked like a woman or gay prostitute. They cut his long hair
and cut his beard off. They saw a tattooon his [arm]. They threatenedto throw acid on
him next time because of the tattoo. He told them the image was [deleted]. If they had
known it was [westerninspired] they might have found him to be an apostate. They did
not see his other tattoos, whichinclude [western]images.

e He was curious about Christianity in Iran and asked a Christian friend at university if he
could attend Christian classes. He went to two classes but then stopped going because
he thought he was being followed.

e Inmid-2012 the Iranian authorities closed his [product] shop. They said it was because
[of areason] and because he did not have women working in his shop.

e  Afterthe shop was closed, and because of his fear he was being followed, he decided he
needed to leave Iran.

e Since being in Australia he has engaged with Christianity and was baptised. He doesn't
like organised religion and struggles with calling himself a Christian but he does believe
in God.

e He was affected by the data breach and fears the Iranian authorities will know he has
sought asylum in Australia and will harm him for this reason. They will accuse him of
being a spy.

e Ifheis returned to Iran he will suffer serious and significant harm from the Basij, Sepah,
and the Iranian government because he is non-conformist with his tattoos, passion for
music and dance, and his interests in Christianity and the Freemasons. Because of his
interests in Christianity, the Freemasons, the Illuminati and Western culture he will be
viewed as anti-Islamicor anapostate. He willalso be targeted for his actual and imputed
political opinion as being against the Iranian government because of his past protest
activity, seeking asylum in Australia, and his pro-Western tattoos and views.

Refugee assessment

11. Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returntoit.

Well-founded fear of persecution

12. Under s.5J of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e the realchance of persecution relates toall areas of the receiving country

1AA20/08761
Page 4 of 12



13.

14.

15.

16.

e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionif they could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| accept the applicantis a national of Iran, based on the identity documents he provided tothe
Department. The applicantlived in Tehranin Iran and his parents and siblings still live there. |
find Iranis his receiving country and Tehranis the place he is likely to returnto.

The applicant is a single man from Tehran who says he left Iran because he could not freely
work as a [musician], had a few adverse interactions with the Iranian military including the
Sepah and the voluntary paramilitary Basij, and because of fears he was being followed after
he attended some Christian classes. He fears returning now because he believes he will be
targeted for his cumulative profile due to his tattoos, interest in music and dance, western
hairstyle, interest in fashion, consumption of alcohol, interest in the Freemason, interest in
Christianity, anti-Islamic opinion, anti-regime opinion and activities, being perceived to be gay
because of his appearance and association withthe LGBTI community, and being perceived as
a Zoroastrian.

The applicant claims to fear harm for reason of his membership of the particular social group
‘artists and musicians’. He claims that on two occasions, when working as a [musician], the
parties were interrupted by the authorities. On both occasions he was fined, but the second
time he also received lashes and was threatened his fingers would be cut off if he was caught
again. | find the applicant’s claims about being arrested twice whilst working as a [musician]
are credible. His accounts were detailed and credible, and consistent from his earliest
interaction with the Department, that s, his arrivalinterview in 2013. They are also consistent
with country information. Censorshipin Iranimpacts the music industry, with western music
banned and musicians requiring a licence to perform. Western music is generally considered
to be religiously offensive.? Musicians playing at weddings and other private parties could
avoid punishment from the authorities through the payment of bribes or by notifying the
securityforces in advance and paying a fee. However, musicians caught multiple times by the
authorities could have their instruments confiscated in addition to the fee increasing each
time.3

DFAT reports that artists and musicians are toleratedinIran as long as their work observes ‘red
lines’. The red lines include criticism of the Supreme Leader, the Islamic Revolutionary Guard
Corp, the Islamic system of governance, and anything else considered to violate Islamic values
and principles. Most artists and musicians in Iran are reportedly able to perform their works
without significant obstacle, with the exception of solo female artists, but artists who cross
red lines are more likely to attracts adverse attention, harassment, arrestand prosecution.* As
someone who participated in protest activity in the pastin Iran and has posted anti-regime
material on his social media pages, itis plausible the applicant may cross ared line. However,

2 DFAT, Country Information Report Iran, 21 April 2016; US Department of State, 2013 Country Report on Human Rights
Practices, 27 February 2014.

3 Immigration and Refugee Board of Canada, Iran: Update to Response to Information Request on 8 January 1996 on
treatment of musicians playing “modern music”, especially by the more militant religious leader, 1998.

4 DFAT, Country Information Report Iran, 14 April 2020.
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17.

18.

19.

20.

the applicant is not a high profile [musician] in Iran. There is no evidence before me that he
has a profile or made a careerinmusicin Australia. | accept he has aninterest in western music
and worked as a [musician] in Iran at private parties, but on the evidence before me I’m not
satisfied he has a significant enough profile as a [musician] toattract adverse attention for this
reasonalone.

The applicant says his family are Muslim, but are not active believers in Islam. He says his
parents are more interestedin Zoroastrianism. He claims Islam s forced on them by the state
in Iran. | accept there is some truth in this, as Iran is a theocracy with Islamic beliefs and
customs enshrined in law. Shia Muslim is the official state religion, and legislation and policy
heavily favours Shias whilst discriminating against other religious minorities. Under Iranian law
a Muslim who leaves the faith or converts to another religion can be charged with apostasy,
which can be a capital crime. Actual death sentences for apostasyare rare however, and are
usually politically motivated.®

The applicant has shown interest in other religions including Zoroastrianism and Christianity,
and | accept the applicant no longer identifies as a Muslim or practices that religion. He does
not claim to be an atheist. He says he believes in God, just not organisedreligion. His secular
views are reportedly not uncommon in Iran. DFAT reports secularism is widespread in the
major cities in Iranand among younger and wealthier Iranian.® Less than 30% of Iran’s Muslim
population attend mosque weekly, a number significantly less than other Muslim countries,
and increasing numbers of people neither pray nor attend mosque at all.”

What mayset the applicant apart from other secular Muslims in Iran however is his interestin
other religions, movements and organisations. Even in Iran, but more so since being in
Australia, he has explored his interests in Christianity, the Freemasons and the llluminati. He
spoke convincingly at the SHEV interview of his knowledge and interestin these matters. He
does not claimto be a Freemason, infact he said he would be scaredto join them because they
are a powerful organisation. He appears to be interested more in the symbolism and conspiracy
theories regarding the Freemasons thanin joining the organisation, but this difference may be
irrelevant to the lIranian authorities. Regarding Christianity he displayed a reasonable
understanding of the religion and admitted to being baptised, but also expressed a disinterest
in organised religion. He said he joined Christianity whilst in detention because he enjoyed the
use of music and singing in the worship, and found Christians to be ‘happy, chatting, talking,
and play music...nice and pleasant’. There is no evidence before me that the applicant is
currently attending any church, and his evidence to the delegate demonstrated aninterest and
enjoyment of Christianity rather thana genuine conversion. | accept the applicantis genuinely
interested in Christianity, and the Freemasons, but he is not a genuine Christian convert or
member of the Freemasons, and is therefore not likely to bring adverse attention to himself
merely because he is interestedin them.

| accept thatin addition to his abandonment of the religion of Islam, the applicant’s lifestyle in
Australia could be considered ‘un-Islamic’ and immoral to the Iranian authorities. Aspects of
his lifestyle that may be considered un-Islamic include his long hair, alcohol consumption,
association with the LGBTI community, and interest in western fashion and music. The
applicant’s social media contains many posts that would be of concern to the Iranian
authorities and would give him a profile as anti-regime and anti-Islamic. These include the
following: posts that are pro-protestors and overtly anti-regime; posts sharing or liking

5 DFAT, Country Information Report Iran, 14 April 2020.

6 DFAT, Country Information Report Iran, 14 April 2020.

7 Al Monitor, Iran’s Ramadan Behind the Canvas, 30 July 2013; Qantara, A Tsunami of Atheism, 7 February 2013; Tezcur,
Azadarmaki and Bahar, Religious Participation among Muslims: Iranian Exceptionalism, 2006.
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information about Freemasons; posts showing him consuming alcohol; and posts that are pro-
LGBTI. | note these posts cover a long period of time, from his arrival in Australia in 2013 to
2020. 1 do not find they were done to strengthen his claims for protection but rather as an
expression of genuinely held beliefs and real activities. | note the information from DFAT that
the Iranian authorities do not comprehensively monitor Iranian’s online activity and have little
interest inactivities conducted outside of Iran, including posting social media comments critical
of the government.2 | consider it unlikely the applicant’s social media posting in Australia has
come to the attention of the Iranianauthorities at this time.

21. The applicant claims to fear harm in Iran because of his tattoos, which include the following:
[a tattoo] on his forearm; [various other tattoos on his body]. Apart from the words [the]
tattoos are quite large. The applicant admits he had these tattoos done whilst still in Iran, and
that he received verbal harassment from the Basij when they noticed some of his tattoos at his
dance studio in 2011. The Basijdid not see the tattoos on [other parts of his body].

22. There are reports of men being harassed or discriminated against in Iran on the basis of their
appearance, for example having westernised appearance, long hair, or visible tattoos. However
DFAT reports however that it is common to see young men on the streets of Tehranfitting such
a description. Even men with full arm sleeve tattoos have been seenin Tehran. DFAT assesses
that when men are harassed for their appearance, including tattoos, it is likely due to
overzealous enforcement by individual security authorities or the person has already come to
the attention of the authorities for other reasons.® The applicant says the Basijwere interested
in the tattoo [on] his forearm, but he told them it was a picture of [deleted], and they enquired
no further. Had they done more research to find out who the image was of, and had they
noticed [a] tattooon [another area], an image which is linked not only to the US government
but alsoto [detail deleted], they may have uncovered the applicant’s peculiar interests. | accept
the issue with the tattoos is not that he has them, but rather what they represent and how
they could be interpreted and form part of an imputed (and actual) pro-western and anti-
regime and anti-Islamic political opinion. Whilst his tattoos did not lead to persecution in the
pastin Iran, | accept that may be because the full extent of his tattoos was not viewed by the
Basij nor was the significance of them understood on that occasion.

23. | accept the applicant’s description of himself as non-conformist is a fair description.
Individually his interests in liking western music, having tattoos and long hair, posting anti-
regime material on his social media, being baptised as a Christian, abandonment of Islam, being
interestedin the Freemasons and the llluminati, being interested in western fashion, drinking
alcohol, engaging with the LGBTI community, or generally enjoying an ‘immoral’ lifestyle may
not be known to the Iranian authorities or give him a profile such as to attract adverse
attention. But | consider that cumulatively these interests and attributes amount to a non-
conformist who would stand out from other young men in Tehran. Even though tattoos, and
western hairstyles and fashion, are becoming more common and accepted in Tehran, the
applicant’s tattoos are extreme and political in nature. Whilst | don’t accept he is of ongoing
interest because of past negative interactions with the Basij and Sepah, | accept those
interactions are illustrative of how he could come to their attention again in the future. That
is, previously he was harassed when working underground as a [musician] and then as a dance
teacher. DFAT reports there is a level of tolerance by the Iranian authorities for ‘immoral
behaviour’ when it is done behind closed doors. However, even when that is the case, the
police and paramilitary groups such as the Basij can be tipped off, for example, when people
are holding mixed-gender parties and consuming alcohol. InJune 2019 the authorities set up

8 DFAT, Country Information Report Iran, 14 April 2020.
9 DFAT, Country Information Report Iran, 14 April 2020.
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a designated telephone number for residents in Tehranto report immoral behaviour, including
mixed-gender parties andimmoral Instagram posts.? InIranthe applicant was already living a
lifestyle and showing interest in matters that can be considered un-Islamic or ‘immoral’. |
accept those interests and beliefs have only further developed in Australia, and whilst he may
have hidden aspects of himself to avoid harm in the past, such as by teaching dance in private
and restricting his [musical] work to family, | accept he is now unlikely to adhere to Islamic
norms of conduct and blend in on returnto Iran. | amsatisfied that cumulatively the applicant
would have a profile as someone non-conformist with Islamand the Iranianregime, and | rely
on the country information before me to find such a profile would attract adverse attention
from the Iranianauthorities.

24. | have considered whether the applicant could take reasonable steps to modify his behaviour
so as to avoid a real chance of harm. Whilst he could take some steps to avoid adverse
attention, such as cover his tattoos at all times, cut his hair short and dress more traditionally,
| consider the modification required to conceal his true religious and political beliefs is
impermissible under s.5J(3). | find s.5J(3) does not apply to the applicant.

25. For these reasons | am satisfied there is a real chance that cumulatively the applicant’s
appearance, tattoos, interests and beliefs including his anti-regime political opinion will bring
him to the adverse attention of the authorities in Iranand that he would face harm as a resultt.
| accept the essential and significant reason for the persecution the applicant fears would be
his cumulative profile as a person with an actualand imputed political opinion as anti-regime
and anti-Islamic. | accept the harm he faces could include detention and significant physical
mistreatment, and that the persecution involved systematic and discriminatory conduct. As
the stateis the agent of persecution| find issues of state protection do not arrive in this case.
| alsofind the real chance of persecution relates toall areas of Iran.

26. Giventhesefindings it is not necessarytoconsider the remainder of his claims.

Refugee: conclusion

27. The applicant meets the requirements of the definition of refugeein s.5H(1).

Decision

The IAA remits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

10 DFAT, Country Information Report Iran, 14 April 2020.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been altered by a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, is intentionallyinflicted on a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably be regardedas cruel orinhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistent with Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating or coercing the personor a third person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protection of that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claimto be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particularsocial group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, oris perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in a receiving country if:
(a) protectionagainstpersecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protection obligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(ii) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such thatthere would not
be arealrisk thatthe non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatrightarose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhasawell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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