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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1. The referred applicant (the applicant) claims to be a citizen of Bangladesh. He applied for a
protection visa on 25 August 2017. A delegate of the Minister for Immigrationrefusedtogrant
the visa on 29 October 2020.

Information beforethe lAA

2. | have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

3. The lAAwroteto the applicant on 2 November 2020 and advised his case had been referredto
the IAA. He was advised he could provide a submissiontothe IAA on why he may disagree with
the Department’s decision or any claim or matter presentedto the Department that was not
considered.

4.  No further information has been received or obtained.

Applicant’s claims for protection

5.  The applicant’s claims can be summarised as follows:
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The applicant claims to be a citizen of Bangladesh.

From childhood the applicant has experienced discrimination and bullying because of his
appearance; people teased him and said he had a “criminal” look and looked like the
devil.

The applicant grew up in a family that supported the Bangladesh National Party (BNP)
and he supported the BNP.

The applicant had friends who were BNP supporters or officials. He attended some BNP
meetings and rallies and assisted at the national election in 2009.

The applicant witnessed politically motivated violence and his association with members
of the BNP caused him problems with opposing political groups and there was a
possibility of him being attacked and killed.

The applicant was with BNP friends in 2010 when they were attacked in what the
applicant believes was a politically motivated attack. The applicant was taken to hospital
unconscious. He has a scar from injuries sustained in this attack. He did not report this
attack to the police as they do not take any action and it might attract retaliation from
the attackers. The applicant was scared for his safety and stopped going out and avoided
his BNP friends.

In 2010 the applicant became friendly with [Mr A] who was a member of the BNP and a
general secretary of the political union of [Name] College. [Mr A] was killed in 2010. The
applicant suspects the attack was politically motivated by the rival group the Awami
League (AL).

The applicant decided to leave Bangladesh andin 2011 he travelled to [Country]. From
[Country] he came to Australiain 2013.
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e Hisfather bought some property in the local area and this brought him to attentionand
in 2012 he was extorted by some people for money. In 2014 he was called again by the
extortionists who threatened him if he did not pay. He still did not pay them money.

e  The applicant has been associated withthe BNP in Australia.

e The applicant fears that should he returnto Bangladesh he will be harmed because of his
political neutrality and non-affiliation to any party and for an imputed political opinion as
a BNP supporter.

e His fear extends to all of Bangladesh and he cannot obtain protection from the
authorities.

e He is concerned his personal details were released in the data breach and that the
authorities in Bangladesh have found out this information about him.

Factualfindings

6.

10.

11.

12.

The applicant has consistently claimed to be a citizen of Bangladesh. The applicant has
provided documents in support of his claimed identity and | accept the applicant’s identity and
nationality as stated and that Bangladesh is the receiving country for the purpose of this
review.

| accept as plausible that the applicant was bullied and teased because of his appearance.

| have significant concerns regarding the applicant’s claimed support of and association with
the BNP.

At his 2014 Arrival Entry interview the applicant was asked if he or any family members had
been members of or associated with any political groups and he stated “no”. In the statement
of claims submitted with his protection visa application in 2017 he statedthat neither he nor
his father were involved in politics. He stated that his political opinion “was more inclined to
the BNP” because he believed the BNP to be the “lesser of twoevils”. He stated he was never
affiliated with political parties and he represented his connection to the BNP as the result of
having BNP associated friends withwhom he attended some meetings andrallies.

Inthe 2020 protectionvisa interview the applicant provided a significantly different account of
his BNP associationand he stated that his father and family had always been BNP supporters,
that he grew up in a BNP family and through that experience he became a BNP supporter. At
this interview he recounted claims that his brother had left Bangladesh twice because of the
harm he experienced as a BNP supporter and he stated his familyin Bangladesh continue to be
harassed because of their BNP association.

At the protection visa interview the delegate noted the variation in the applicant’s accounts
and provided him an opportunity to explain this. The applicant advised that he has difficulty
recalling matters but that what he was saying at the protection visa interview was all true.

At the commencement of the protectionvisa interview the delegate asked the applicant about
his health and he advised he has problems with memory; he advised he had this problem all
his life and it affected his ability to study. The applicant has not provided any medical evidence
in support of this claim or any evidence of any cognitive problems. | accept he has had limited
education but note he has generally been in employment, including in Australia where he
started a business with a partner although it was not successful, and he engaged in share
trading in Bangladesh despite the claimed memory problems. | accept that an applicant may
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13.

14.

15.

16.

17.

have difficulty recalling events, particularly in regardto details, over a span of time but in this
case the variation is stark; initially in 2014 the applicant stated neither he nor his family had
political associations; in 2017 he specifically stated neither he nor his father were involved in
politics but he claimed to have BNP associated friends and to have attended rallies; then in
2020 his claim is that he is from a BNP supporting family who have been harassed for that
reason. | am not satisfied that this is a matter of lack of recall; in the statement of claims the
applicant made explicit reference to the lack of political involvement and furthermore he
attributed the harassment of his father to his recent property purchase, not to politics. It is also
difficult to reconcile his statement of claims account that he “was not involved in politics ... not
personally affiliated with political parties” and was more “inclined” toward the BNP because it
was the “lesser of two evils” with his protection visa interview account that as an active
supporter as soon as he saw a BNP rally he would “run” to join the rally.

| accept that overtime an applicant’s account may vary in some details but these accounts are
at odds; moreover, while | accept that an applicant may forget certain events or details,
particularly over a span of time, | am not persuaded an applicant would fail to recall their
political opinion when completing a statement of claims, and furthermore that such a memory
failure would cause them to misrepresent their political opinion in that statement of claims.

| do not accept that any memory problem the applicant may have would account for the
omission in his 2017 statement of the claims regarding his and his family’s BNP support and
subsequent harassment for this reason.

The applicant confirmed at the protection visa interview that he was not a member of the BNP
but a supporter. When asked how he supported the BNP his response was limited to attending
rallies, voting and talking about the BNP. He referred to talking to leaders of the student wing,
which involved [Mr A], however his explanation of this was that at the meetings he just listened
and did not join in.

In addition to this claimed involvement the applicant claimed to have had a role in the 2009
election on election day acting as a guard and checking the bona fides of voters.! | am
concerned that the applicant only offered this information when asked by the delegate if he
had been involved in any national elections; prior to that the delegate had askeda number of
guestions as to the applicant’s activities and he had been provided significant opportunity to
put forward such a claim, but he only did so after being asked that precise question. | am
concerned that he did not advance his involvement in such a significant election day role in
response to earlier general questions as to how he supported the BNP. Additionally, | have
difficulty accepting the BNP would entrust such an important tasktoa person who was not an
official party member.

Elections in Bangladesh have been characterised as experiencing significant electoral
irregularities, including the casting of votes and sealing of ballot boxes before polling day, and
the intimidation and harassment of voters at polling places.? In the context of the disruptive
electoral practises each of the parties has closely monitored the electoral processes, although
in 2014 the BNP effectively boycotted election day due to the violence in the lead up.3 In the
context of the violent rivalry and widespread electoral corruption | do not accept the BNP

1 The national election was held in 2008 and | consider the reference to 2009 isa minor error in the applicant’s recall

2 ABC News (Australia), Bangladesh election prompt deadly clashes and allegations of vote -rigging”, 31 December 2018;
International Crisis Group, “Political Conflict, Extremism and Criminal Justice in Bangladesh”, 11 April 2016, CIS38A8012646;
DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438

3 DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438
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18.

19.

20.

21.

22.

23.

24,

25.

would place the applicant, who would have been only [Number] years of age and with no
apparent experience of election processes, in such a role. The BNP had members in its active
student and youth leagues and these leagues wereheavily involved in election related activities
and | consider it implausible they would use a non-member like the applicant in this role rather
than an actual member with relevant experience.

| accept that the applicant may have witnessed politically motivated violence and was aware
of the killing of [Mr A] by the AL in 2010, such violence was widespread. But | have concerns as
to his claim he was associated with members of the BNP and as such he was harmed by their
political opponents.

In this regard | have considered the claim he was attacked in 2010 in what he believes was a
politically motivated attack.

The delegate invited him to explain this incident in detail at the protection visa interview and
his account varied in salient matters tosuch a significant extent that | do not accept his claim
is genuine. These are:

e Inthe interview the applicant described being in his home village and walking on the road
talking to friends on his phone when he was surrounded by people who attacked him. In
his statement of claims his account was that he was in a park with some BNP people when
they were attacked by some men. In considering the variationin this aspect of his account
| take note that the delegate asked if he was alone at the time he was attacked and he
stated that he was.

e At the interview the applicant stated he went to the local medical clinic to have his
injuries treated after the attack, whereas in the statement of claims he described being
unconscious after the attackand being taken to hospital.

e At the interview the applicant stated he reported the attack to the police yet in his
statement of claims account he statedthat he did not report the attack to the police for
fear of possible reprisal and because he believed they would take no action.

| am not satisfied that such significant variations inthese accounts, particularly whether he was
alone or in the company of BNP people, can be explained by memory issues.

When asked at the protection visa interview why he considered the attackers were from the
AL his response was that he did not have any enemies and it was common for the AL to attack
BNP supporters. But considering his low level of activity | am not persuaded the applicant
would have been perceived as a BNP supporter and attacked as claimed, particularly noting in
this account he was alone and not in company of BNP people.

| note the delegate’s adverse findings in regard to this claimed incident and her
acknowledgment these inconsistencies were not put to the applicant at the protection visa
interview but | take into account he has not raised any objection to the IAA despite being
advised how to make submissions tothe IAA about any of the delegate’s findings he disagrees
with.

Considered overall the applicant has failed to satisfy me he was attacked in 2010. | do not
accept this claim. While the applicant may have scars | do not accept these were sustainedin
such an attack.

| am willing to accept that the applicant was a supporter of the BNP and voted for the party. |
am willing to accept he attended some meetings or rallies during elections and listened to
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leaders speak at such events. But | find he was not a member and | do not accept he was
involved in supporting the BNP at the national election. Nor do | accept his relationship with
[Mr A] was more than the applicant attending meetings at which [Mr A] spoke or that his
relationship with other BNP officials extended beyond attending meetings/rallies. | find this to
be low level activity and | do not accept this resulted in the applicant being harassed by AL
supporters. Nor do | accept his family members were harassed as BNP supporters or that they
continue to be harassed onthis basis.

26. | accept as plausible that his father was subject to extortion demands after purchasing some
property but | note his father did not pay the demands.

27. The applicant did not advance any claim to have joined the BNP in Australia until asked
specifically by the delegate at the protection visa interview if he had done so. | am surprised
he did not recount this matter in response to questions as to his BNP support and what he
feared may happen to him on return to Bangladesh and that he did not do so casts doubt on
his account of a connection with the BNP in Australia. The applicant has not provided any
independent evidence from the BNP in Australia to support this claim. When asked to detail
his interaction with the BNP in Australia he stated he went to a BNP group but went “rarely’,
that he was given a position of member but is no longer a member seemingly because he did
not attend. In connection to his attendance he further stated the time did not suit him. That
the applicant did not advance this claim until prompted by a question from the delegate,
despite earlier opportunities to do so, leads me to doubt he has engaged with the BNP in
Australia. Thereis no independent evidence before me to support his claim he attended a BNP
group or joined the organisationand considered overall | do not accept the applicant has joined
or engaged with the BNPin Australia.

28. The information before me shows the applicant’s personal details were released in the 2014
data breach.

Refugee assessment

29. Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returntoit.

Well-founded fear of persecution

30. Under s.5]) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates to all areas of the receiving country

e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

1AA20/08739
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31.

32.

33.

34.

35.

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| have accepted as plausible that the applicant was bullied and teased because of his
appearance. In his statement of claims the applicant stated that because of his appearance he
has beendiscrimination against inschool, at workand everywhere in Bangladesh. He described
this as involving bullying, teasing and taunting by people of his own age or younger. | accept
that the applicant may have felt ashamed by this behaviour but | am not satisfied that this
amounts to serious harm.

| have accepted that the applicant’s father was subject to extortion after coming to attention
following a property purchase and | have considered if the applicant would face any harm for
this reason should he return to Bangladesh. But | note his father has not paid the extortion
demands and that despite threats he has not been harmed by the extorters. It is claimed that
his parents do not go out much to avoid harm, but if the extorters intended to harm them for
non-payment it is not apparent why they have not approached them in the family home. |
accept that extortion is a feature of business and life in Bangladesh but taking account of his
father’s experience | am not satisfied that there is more than a remote chance the applicant
would face extortion, or harm on this basis, should he return to Bangladesh.

The applicant fears that should he return to Bangladesh he will be harmed because of his
political neutrality and non-affiliation to any party and for an imputed political opinion as a
BNP supporter. | have not accepted the applicant’s activities of attending some BNP
rallies/meetings and voting for the BNP would impute him with a political opinion as a BNP
supporter that would attract harm from the AL or others. Nor do | accept that there is a real
chance he would experience harm due to political neutrality and non-affiliation to any party.

The country information reports historical conflict between the opposing political parties in
Bangladesh, largely between the AL and the BNP, and more recently intra-faction conflict
within the AL. DFAT reporting indicates that criminal violence and armed robbery are common
in Bangladeshand in rural areasis largely perpetrated by AL members against those affiliated
with the BNP. High-profile figures or senior members of the BNP and other opposition political
parties may face harm in the form of politically motivated arrest and legal sanctions. Those
who openly engage in opposition against the current AL government or engage in political
activities and demonstrations, may face arrest, criminal charges and physical violence from
security forces and ruling party activists.* However | have not accepted he joined the BNP in
Bangladesh or his claim to have been attacked in the past because of a BNP association. While
he may continue to support the BNP | find this would be a low level as previously and would
not attract adverse attentionfrom the AL, authorities or others.

Furthermore, the BNP was guttedin the 2018 elections which the AL won in a landslide.> The
dominance of the AL has led to conflict within the party with factions of the AL competing for
a share of resources. Since this the most commonly reported politically motivated violence is

4 UK Home Office, “Country Policy and Information Note Bangladesh: Opposition to the government”, January 2018,
OG9EF767910; International Crisis Group, “Political Conflict, Extremism and Criminal Justice in Bangladesh”, 11 April 2016,
CIS38A8012646; DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438

5 Guardian (Australian edition), “Bangladesh PM Hasina wins thumpingvictory in elections opposition rejects as farcical”, 31
December2018,20190110160249
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36.

37.

38.

39.

largely attributed to this and the AL’s complete control over state institutions.® | am not
satisfied that the applicant faces a real chance of harm as a result of politically motivated
violence on return to Bangladesh now or in the reasonably foreseeable future.

I note the volatility of the security situationin Bangladesh particularly politically based violence
in the lead up to elections and terrorist attacks by Islamist extremist groups.” However the
indications are that those who come to harm are generally those associated with political
parties or Islamist extremist groups or who are part of ethnic/religious minorities or are
political/civil activists. | am not satisfied that the country information supports a finding that
thereis a realchance he would be harmed on this basis.

DFAT reports the prevalence of communal violence, politically motivated violence, and criminal
related violence activity and Islamist terrorist groups operating in Bangladesh and describes
the security situation as ‘volatile’.8 However | am not satisfied that the country information
supports a finding that there is a real chance the applicant would be harmed in such attacks.
The country information before me points to those who are members of or closely associated
with political parties, civil society activists, religious minorities, extremist Islamist groups, or
criminal gangs as experiencing harm.

| note the applicant’s concern that his details were released in the data breach and that the
authorities will have found out this information about him. Voluntary and involuntary
returnees may be subject to a community level police check to confirm identity and
Bangladeshi citizenship. The country information indicates people with a high profile,
particularly those engaging with BNP activities while abroad, may be of interest to the
authorities on return to Bangladesh. DFAT advises it “has no evidence to suggest that recent
returnees have received adverse attentionfrom authorities or others” but that the authorities
may take an interest in high profile individuals who have engagedin political activities outside
Bangladesh, including people convicted of war crimes in absentia®. But | have not acceptedthe
applicant has joined or been engaged with the BNP in Australia and there is no indication he
has otherwise been engaged in any political activities while he has been abroad | am not
satisfied he would be of adverseinterest to the authorities or others or experience any harm
as a returning failed asylum seeker.

The country information before me does not support a finding that returnees, involuntary
returnees or failed asylum seekers, face adverse attention or mistreatment onthat basis. The
International Organization for Migration (IOM) provides integration assistance for many
returnees, including voluntary returnee failed asylum seekers, which includes on arrival
assistance at the airport in Dhaka to facilitate smooth processing of the large number of
returnees. Inits 2014 report of its activities IOM does not indicate concern as to the safety of
returnees based on being failed asylum seekers. 1% The country information before me does not
indicate the applicant would face harm on return to Bangladesh for reason of returning as a
failed asylum seeker whose details were released in the data breach or for reason of his low
level BNP association.

6 DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438

7 UK Home Office, “Country Policy and Information Note Bangladesh: Opposition to the government”, January 2018,
OG9EF767910; International Crisis Group, “Political Conflict, Extremism and Criminal Justice in Bangladesh”, 11 April 2016,
CIS38A8012646; DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438

8 DFAT, “Country Information Report Bangladesh”, 22 August 2019, 20190822132438

9 ibid

10 International Organisation for Migration (IOM), "Bangladesh", 1 August 2014, CIS29397
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40.

| have found that the applicant’s concerns regarding bullying and teasing about his appearance
would not amount to serious harm. | have otherwise found there is not a real chance of the
applicant suffering persecution on any of the bases claimed now or in the reasonably
foreseeable future should he returnto Bangladesh.

Refugee: conclusion

41.

The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meet s.36(2)(a).

Complementary protection assessment

42.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australiato a
receiving country, there is a real riskthat the person will suffer significant harm.

Real risk of significant harm

43,

44,

45.

46.

Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

| have found that the applicant’s concerns regarding bullying and teasing about his appearance
would not amount to serious harm. | also find that this does not amount to significant harm.
The harm feared by the applicant does not include deprivation of life, the death penalty, or
torture; nor am | satisfied he will be subject to cruel, inhuman or degrading treatment or
punishment as defined.

| have otherwise found that thereis not a real chance that the applicant faces harm on any of
the bases claimed. Noting that the “real risk” test for complementary protection is the same
standard as the “real chance” test, and based onthe same information, and for the reasons set
out above, | am also satisfied that there is not a real risk that he would face significant harm
for thesereasons.

Complementary protection: conclusion

47. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

IAA20/08739
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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

1AA20/08739
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonablysuspectsisa
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, isintentionally inflicced on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes, andisintended to cause, extreme humiliation arising onlyfrom, inhere ntin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an actor omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the country of his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.

1AA20/08739
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipofa
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelatesto all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid a real chance of persecution in areceiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthat personis opposed, oraccept the forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolveserious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatensthe person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particularsocial group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares,oris perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainstpersecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection provided by the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visais that the applicantfor thevisais:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is notfacedby the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and residein, whethertemporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin thatother country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the othercountry.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.

1AA20/08739
Page 14 of 14



