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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1. The referred applicant (the applicant) claims to be an Iranian national. On 11 April 2017 he
lodged an application for a Temporary Protection Visa (TPV).

2. On 25 September 2020, a delegate for the Department of Immigration (the delegate) refused
to grant the visa on the grounds that the applicant was not a person in respect of whom
Australia owed protection obligations.

Information beforethe IAA

3. | have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

4.  Nofurther information has been obtained or received.

Applicant’s claims for protection

5. The applicant’s claims can be summarised as follows:

e He had no equal rights in Iran. Iranis not a free country and he cannot return to Iran
becauseit is dangerous and he will be killed.

e InJuly 2012, he had a personal issue with a person who was a government official or
member of the Basij. He was stopped by this person when he was going home from work
late at night and asked for his National Identification Card, which he did not have with
him. He was asked for a bribe and when he would not pay it, he was takenand detained
for six days. He was assaulted and burnt with cigarettes every day and told he had to
confess to [a crime]. After a few days he paid and left. They threatened him that they
would harm his family if he did anything.

e Heleftlranin early September 2012 on a lawful Iranian passport.

e  After he left Iran, his parents received some letters from the Basij, asking him to report
to answer questions.

e He has no religion. He was in trouble for his religion in Iran and in the end he had to
escape from Iranso he could survive.

6. Athis entryinterview on 2 December 2012, he stated that the year before, he and his girlfriend
were arrested when the Sepah and Basijinvaded their house. He was detained for one month
to do tests to prove he had sexual relations withthe girl.

7. Thedelegate alsoconsidered whether the applicant would be harmed as a failed asylum seeker
who had sought protection in Australia, although the applicant did not raise this claim himself.

Refugee assessment

8.  Section 5H(1) of the Act provides thata personis a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
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of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returnto it.

Well-founded fear of persecution

9.

10.

11.

12.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates to all areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionif they could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

The applicant claimedto be anlraniancitizen. He provided copies of his Iranian birth certificate
(shenasnameh) and National Identification card (with translations). | am satisfied that the
applicant is an Iranian national and find that Iran is his receiving country.

When asked about his reasons for leaving Iran at an arrival and biodata interview on 26
September 2012, [number of] days after he arrivedin Australia, he said he had no equal human
rights in Iran and someone from the government was after him and interrupting his private
life. He was arrested once and someone was threatening him. He further stated that a
government agent from [the] police station sealed off his shop. In late July 2012, he was going
from his shop to his home and talking on the public phone. A police/security patrol who were
in the area at 2am to 3am asked was he was doing in the street and to see his National
Identification Card (NID). He did not have his NID and the government official asked him for a
bribe. When he insisted he should not pay it, he was taken to the police stationand detained
for six days. He told them he would make a complaint and was assaulted and told he had to
confess to [a crime]. They burnt him with cigarettes every day. He told them he would pay
whatever money they wantedto get out of there, and after a few days he paid and left. They
threatenedto harm his family if he did anything. He did not have a problem after that but was
scared and stressed and mentally not able to cope. He started making arrangements tocome
to Australia and left Iranin early September 2012.

I note that he was not asked about his reasons for leaving Iran at his Irregular Maritime Arrival
Entry interview on 2 December 2012. Instead, the arrival interviewer referred to the applicant
having provided information about being detained for six days at a police stationin a previous
interview. The applicant clarified that he was arrested by Basij and then transferredtoa police
station but did not otherwise refer to this incident. The information from the September 2012
arrival and biodata interview was transcribed as the answer to the question in the entry
interview about the applicant’s reasons for leaving Iran.
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13. Asnoted by the delegate, the applicant did not talk about this incident in his brief handwritten
responses about his reasons for leaving Iranin his TPV application. He stated only that an
officer of the army had an issue with him and was causing trouble for him. He also said he was
in trouble for his religion, it was not a free country and he could not go back because it was
dangerous and he would be killed. At his TPV interview on 8 September 2020, the delegate
commented that the applicant had provided very limited and vague information in TPV
application about why he could not return to Iran. The applicant responded that he was not
saying that he could not returnto Iran. He thought that he could for sure but did not know
what would happen. He told the delegate he did not have any legal action or any problem with
the police or government, and that it was more of a personal problem with a certainindividual.
Laterin his interview, he claimed that a file was created against him and said he had no idea if
it is getting updated and did not know the direction in which it had gone. He also referred to
letters being sent to his parents’ house but that his family had not heard anything for the last
few years. He told the delegate that he really missed his family and would like to go back to
Iranto see them. He said that it could be that nothing would happen if he returned to Iran; he
did not know and could not say if “they” were going to kill him. The delegate queried why the
applicant thought that someone would then want to harm him if he returned. The applicant
claimed that he would be harmed because of the case that he had, and the person who had
used his power to detainand harm him.

14. Notwithstanding that the applicant has consistently claimed that he had problems with a
personin Iran, | have real concerns about the credibility of this claim. In particular, wheninvited
to give more information about this incident at his TPV interview, the applicant provided little
in the way of meaningful information about his experiences involving this person. He referred
initially to matters which the delegate pointed out were not mentioned in his TPV application,
such as it happening was he was living with parents and there being a station close to their
house, and to having a boy and girlfriend relationship. After this, the delegate specifically
referred the applicant to the incident in July 2012 when he said he was going home from his
shop and talking on his phone, to which the applicant responded that there was a backstory
and “that person” was marriedtothe husbandand he had a good position, and alsothat there
are a lot of police and army in Iran.

15. The applicant did agree that information in his arrival interview about an incident in 2012
where he said he was detained, burnt with cigarettes, paid a bribe and was released was
correct, although it was only after the delegate specifically directed the applicant to this
information from that interview. When asked if there was anything extra that he wanted to
add, the applicant claimed that he was very young and less than [age]. | note that he was aged
[age]in July 2012. The evidence he did provide was alsolimited. He referred to there being just
one person who used his power to take him and create a personal matter, and that the person
wrote something with pen and paper (but the applicant did not know what it was), and to
paying the money to come out. He said he did not know what had happened with that case,
although he agreedlaterin the interview that the matter had not been escalated tothe police
or a court. It struckme that the applicant required considerable assistance fromthe delegate
to provide evidence about his experiences with this person in Iran, and that the information he
did provide canbe best described as superficial.

16. Furthermore, the applicant was unable to provide information about the person’s name. When
asked to give the person’s name, the applicant said he did not know his family name. He then
said “I can’t find it, | can’t find it”, but went on to provide a single name. When he spelt the
name (noting that the applicant was speaking in English as he did for much of the interview), it
was a name that was different from the earlier name he had given. | did not find the applicant’s
evidence about the person’s name at all convincing. There were also variations in the
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applicant’s evidence about this person’s role. When he first referred to this person at his TPV
interview, he said he had a power into the army or was in the Sepah or Basij. Later, when asked
directly if the person was a policeman or worked for the Basij, the applicant emphatically
answered “no” and said he was working for the government. However, when again later asked
if the person was a member of the Basij (after explaining how Iran, unlike Australia, has an
organised Basij force), he said the person was the leader of the Basij, and worked in their
suburb. | note that the applicant also referred to him at other times as a government agent
(September 2012 arrival interview), member of the Basij(December 2012 entryinterview) and
army officer (TPV application).

17. lalsodid not find the applicant’s evidence about where he was taken compelling. In his arrival
and biodata and entry interview he described it as a police station. Later at the TPV interview
he told the delegate that the person took him to a place that was not a gaol but “like an area”
and that he seriously did not know where he was. It is difficult to believe that the applicant did
not have clearer knowledge, and was unable to provide any meaningful description, of where
he was held given he claimed he was held there for six days and was able to leave from the
place after he paid the bribe. The applicant also claimed to the delegate that he may have q
photo of his arm and backside to show the things that the person had done to his body.
According to his arrival interview, he was burnt with cigarettes every daythat he was detained.
The applicant was told that the Department would consider any additional information that
was provided before a decision was made. He did not provide any photographic or medical
evidence of these injuries.

18. Moreover, the applicant’s claim that he was in trouble for not having his National Identity card
with him when he was stopped, and that this was the excuse for the subsequent bribe and
detention, was not to my mind plausible. DFAT?! has reported that all Iranian nationals of the
age of 18 (which included the applicant) were required to hold a valid National Identity card
(NID) or obtain a National Identification Number, and that from mid-2008 the NID became
compulsory for obtaining a passport, driver’s licence and opening bank accounts. According to
DFAT, the Iranian police and security forces exerted tight and effective security control over
the vast majority of the country and could take a heavy-handed approach to enforcing security,
such as through morality campaigns to enforce standards of Islamic conduct, for instance to
ensure compliance with dress codes and monitoring relationships in public with non-family
members. However, the country information does not indicate that Iranians were required to
carry NID, or that they are subject to checks and penalised if they fail to have it on their person.
While the delegate was willing to accept the applicant was detained for a short period of time
and released after paying bribe, | amnot. | find it very difficult to believe the applicant’s claim
that he was in trouble for not carrying his NID, or that suffered consequences as a resultt,
particularly when considered together with my other concerns about his evidence.

19. According to information in his arrival and biodata interview, the applicant did not have a
problem after this incident but was scared, and was stressed and mentally unable to cope. In
his TPV application, he claimed that he lived in a small [town] for two months but it was still
not safe for him to live in Iran so he came to Australia. The applicant did not specify at his TPV
interview that he encountered any issues in the period between this incident and his
departure. In early September 2012, he left Iran from the International airport on a lawful
Iranian passport in his own name which he had applied for around a year before his departure.
DFAT? reported that passport control checks are sophisticated in Iran and if there was an
outstanding warrant for a person’s arrest it would not go undetected at the main airports. The

1 Department of Foreign Affairs and Trade (DFAT), “Country Information Report —Iran”, 29 November 2013, CIS26780.
2 DFAT, “Country Information Report — Iran”, 29 November 2013, CIS26780.
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applicant stated that he did not have any problems when he left through the International
airport in Tehran, which indicates there was no arrest warrant at the time of his departure.

20. Nevertheless, at his TPV interview, the applicant claimed that some letters were sent to his
parents’ house after he left Iran. He told the delegate that the letters arrived a few months
after he left and when he arrived in [Country 1] on his way to Australia. He initially said the
letters were fromthe court but later told the delegate they were from the Basij. He thinks that
his parents still have a letter. The applicant claimed that after the logo and top letterhead, the
letter contained his name and said he was required to “come here” and answer a few
guestions. The applicant did not go because he was not inIran, after which his parents received
asecond letter asking where the applicant was. There were a few letters “like this one” sentin
the applicant’s first year in Australia. When asked how many letters were sent from the Basij
to his parents’ place, he saidit was a hard question, and he did not know other than that they
were sent every three months. He was not sure if there were four or five or maybe six. One
day they took his parents and asked them some questions. He did not claim there were any
further repercussions. His parents have not received any letters since 2013. No copies of any
of these letters were provided tothe Department. Nor has the applicant sought to provide any
such evidence to the IAAfollowing the delegate’s rejection of this claim.

21. Overall, | do not find the applicant’s evidence about his problems with this individual in July
2012 at all credible. Although the applicant provided some details about this alleged incident
when he first arrived in Australia, the information he did provide was scant, superficial and
unconvincing. The applicant himself provided very little evidence of substance of his claimed
persecutor, the harm he may face on return or the claimed events leading to his departureand
following. He has not provided any documentary evidence regarding his injuries or of the
letters his parents received from the Basij. Furthermore, the applicant was able to leave Iran
on his own passport without any difficulty. | am not satisfied that the incident in 2012 occurred
at all. | do not accept that the applicant was stopped by a government official or member of
the Basij, or that he was detained or required to pay a bribe or injured during this period. | also
do not accept the matters raisedat his arrival and biodata interview that his shop was sealed
or he was told to confess to a [crime]. | am not satisfied that the applicant had any problems
with this person in July 2012 or that he is of any interest tothe authorities as a result. | am not
satisfied that the applicant would face a real chance of harm in relation to this claim.

22. Theapplicant alsoclaimedthat he had no religionand no equal human rights inIran which was
not a free country, and that if you break Muslim law, they whip, jail and assault you. He also
claimed that if he drank alcohol, they whip you. He said he had scars on his arms and back if
proof was needed, although he did not specify what these were, noting also that he claimedto
the delegate that he had marks on his armand backside from the person who had harmed him
in 2012. He did not provide any photographic evidence of these scars. | note that the applicant
indicated he was a Shia Muslim when he arrived in Australia. He did not provide any
information in his TPV application or interview about when he stopped having a religion and
became a non-believer, or about any experiences in Iranin relation to his beliefs or problems
he may have encountered in relation to his beliefs. He also did not provide any details about
drinking alcohol in Iran or coming to the attention of the authorities for doing so. He did not
raise any claims relating to having no religion or about drinking alcohol in Iran at his TPV
interview, or when asked at the end of the interview if there were any other reasons that he
feared harm on return to Iran. Unlike the delegate, | am not satisfied on the evidence before
me that the applicant has no religion. Nor am | satisfied he has faced harm in connection with
these matters. The applicant’s statement about the punishments that may be carried out if you
break Muslim law or drink alcohol appearedtome torelate tolranian people in general, rather
than specifically to him. While | accept that some people in Iran may be punished for breaking
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Muslimlaw or drinking alcohol, | am not satisfied on the evidence before me that the applicant
drank alcohol in Iran or broke Muslim law, or that he was punished for doing so. | amalso not
satisfied that the applicant has anyinterest in drinking alcohol or breaching religious or Muslim
laws in the future. | am not satisfied that the applicant would face a real chance of harm for
thesereasons.

23. At his December 2012 entry interview, the applicant stated that the police and security
organisations invade everyone’s privacy. The year before (i.e. in 2011), he and his girlfriend
were inside their house which was invaded by the Sepah and Basijwho arrested them. He was
detained for one month to do all kinds of tests toprove he had sexual relations with the girl. |
note that the applicant did not pursue this claim in his TPV application. The applicant did refer
in general terms to being in a boy/girl relationship when asked to provide more information
his TPV interview about the July 2012 incident, but he did not claim that he was arrested or
detained for having a relationship with a girl either in 2012 or the year before that. His evidence
about this matter was scant, and his claims about spending a month in detention to do tests
on whether he had had sexual relations was in my view far-fetched. He did not saythat he was
charged with any offences in relationto this incident or there were any further repercussions.
| am not satisfied that the applicant’s house was invaded or he was arrested or detained for
being with his girlfriend.

24. Thedelegate alsoconsidered whether the applicant would be harmed as a failed asylum seeker
returning from a western country. The applicant has not raised any claims to fear harm as a
returning asylum seeker. When giving evidence to the delegate about what may happen on his
return to Iran, he said that the authorities might catch him at the airport, but that they also
may say that they “would see him later”, and let him enter the country without incident. This
evidence arose in the context of whether the authorities would be interestedin the applicant
because of his personal problem with the member of the Basij, rather than because he was
returning as a person who had sought protection in Australia. Nevertheless, | accept that he
would be a returning asylum seeker from a western country and may be perceived as such.
DFAT? reports that the authorities pay little attentionto failed asylum seekers on their return
to Iran and have little interest in prosecuting them for activities conducted outside Iran. The
treatment of returnees depends on their profile before departing Iran and actions on return,
and it is those people with an existing high profile who face a higher risk of coming to official
attention on return. DFAT also indicates that persons travelling on a temporary travel
document with a suspected criminal history may face more questioning at the airport. While
the applicant may be travelling on a such a document (as it appears that he no longer has his
Iranian passport), | do not accept that the applicant has a criminal history. |l also do not accept
that the applicant had any problems with a person in Iranin 2012 or that he had a profile in
Iran. | am not satisfied that the applicant was or is a person of any interest to the Iranian
authorities or anyone else. | am not satisfied that the applicant would face a real chance of
harm as areturning asylum seeker from a western country.

25. | amnot satisfied that the applicant has a well-founded fear of persecution.

Refugee: conclusion

26. The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meets.36(2)(a).

3 DFAT, “Country Information Report — Iran”, 14 April 2020, 20200414083132.
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Complementary protection assessment

27.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australia to a
receiving country, there is a real riskthat the person will suffer significant harm.

Real risk of significant harm

28.

29.

30.

Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

| have found that thereis not areal chance of the applicant experiencing any harm if he were
to returnto Iran. The Federal Court has held that real chance in the refugee context has the
same standard as real risk in a complementary protection assessment*. Having regard to the
country information and reasoning above, | find that there is no real risk that the applicant will
suffer significant harm in relation connection with any of the matters raised.

Complementary protection: concdusion

31. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

4 MIAC v SZQRB (2013) 201 FCR 505.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonablysuspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes, andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non<itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where thepersonhasa nationality—is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave anationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid a real chance of persecution in areceiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or herfaith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) concealaphysical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particular socialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated as amember of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisaninnate or immutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis nota fear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainstpersecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk that the non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatrightarose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapply in relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.

1AA20/08701
Page 12 of 12



