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Decision

The IAA remits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1.

The referred applicant (the applicant) claims tobe from Kermanshah, Iran. On12 August 2017
he lodged an application for a Safe Haven Enterprise Visa (SHEV).

On 31 July 2020 a delegate of the Minister for Immigration (the delegate) made a decision to
refuse the grant of the visa on the basis that the applicant was not owed protection.

Information before the IAA

3.

| have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

On 27 August 2020 the applicant’s representative sent the IAA a submission on the applicant’s
behalf, a statutory declaration from the applicant and approximately fourteen attachments
containing new information. To the extent that the submission and the applicant’s statutory
declaration contain argument about the delegate’s decision, | have had regard to that
information in making this decision.

The applicant provided new information about his claimed Christian conversion. He provided
aletter of support dated 1 July 2020 from [Rev Dr A], Pastor of [Church 1]. The letter pre-dates
the delegate’s decision by a month. The applicant’s representative submitted that this letter
was in fact prepared after the applicant’s SHEV interview. The applicant was of the
understanding that the letter had been directly sent to the Department by the church as he
was advised. However, as no reference of this letter has been made in the decision record, the
applicant presumes this was not received by the decision maker at the time of decision. | am
willing to accept the applicant’s explanation for the delay in the provision of the letter. | have
therefore considered the letter on the basis that there are exceptional circumstances to justify
considering the letter and the letter contains credible personal information which was not
previously known and, had it been known, may have affected the consideration of the
applicant’s claims.

The applicant also provided photographs of himself at his baptism ceremony, a video snippet
labelled church vigil and a video snippet of a church service. None of these are dated and,
given the applicant was baptised in 2017, | cannot be satisfied that this information could not
have been provided with the delegate. Additionally, | already have information before me that
the applicant was baptised, and | am not satisfied that the videos add anything further to the
applicant’s claims about his Christian conversion. | am not satisfied that that there are
exceptional circumstances to justify considering this new information.

The applicant provided letters of support about his Christian faith, dated August 2020 from [Ms
B], [Mr C], and [Mr D]. He also provided printouts of [Social Media 1] posts he claims he made
between 2017 and 2019. The applicant’s representative submitted that the applicant was
unrepresented at the SHEV interview and post interview stages of his protection application.
He was not well informed about the kind of evidence he could provide in support of his claims.
It is submitted that the above-mentioned new information is credible personal information,
which was not previously known and, had it been known, may have affected the consideration
of the applicant's claims. While | accept that this new information pertains to the applicant, |
consider that it is all new information which could have been obtained and provided to the
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delegate at the primary stage. Further, there is no new information contained in the letters of
support that point to any change in circumstances for the applicant which occurred after the
delegate’s decision. | am not satisfied that there are exceptional circumstances to justify
considering this new information.

8.  The applicant provided recent news articles about the treatment of Christians in Iran. The
articles from Persecution.org, Radio Farzanand the Human Rights Monitor were all published
in August 2020 after the delegate’s decision. As the articles were published in recent weeks, |
am satisfied that they could not have been provided to the delegate before a decision was
made. Given their apparent relevance to the recent treatment of Christians in Iran | am
satisfied that there are exceptional circumstances to justify considering this new information.

9. The applicant provided new information about his claimed marriage to his former spouse. He
provided what he claims are wedding photos and wedding video screenshots. Given that the
applicant had the opportunity to provide information in support of his claims after the SHEV
interview and he provided wedding videos at that stage, | am not satisfied that this additional
information could not have been provided to the delegate before a decision was made. The
applicant has not pointed toany exceptional circumstances to justify consideration of this new
information and I am not satisfied that there are any.

10. The applicant’s representative has submitted that the circumstances of the applicant’s SHEV
interview were not appropriate and hindered him in his ability to respond to the delegate. In
support of this claim he provided a letter dated 10 August 2020 from the applicant’s employer
[Mr E]. | have listened to the interview and reviewed the file. | am satisfied that the applicant
was not given notice of the interview as he was notified electronically even though he had
specified not to receive communication that way. | accept that he was clearly at work during
the interview as confirmed in the support letter by the applicant’s employer and, in spite of
obvious distractions, | note that the interview was never stopped and postponed to another
time. Consequently, | am satisfied that there are exceptional circumstancesto accept the letter
from [Mr E] and | note that it contains credible personal information that was not previously
known and had it been known may have affected consideration of the applicant’s claims.

11. As a consequence of the circumstances of the applicant’s SHEV interview, the applicant’s
representative requestedthat an interview be scheduled with the IAA to allow the applicant
to present his case adequately and under suitable conditions. The IAA agreed to this and
conducted an interview on 15 September 2020. The applicant did not raise any new
information at that interview but was able to articulate his claims in his own time, undistracted.
| have considered the IAA interview in making this decision as | am satisfied that there are
exceptional circumstances tojustify doing so.

Applicant’s claims for protection

12. The applicant’s claims can be summarised as follows:

e HewasborninKermanshah, Iranin [year] to Kurdish Shia parents. His mother, [brothers]
and one sister continue to live in Kermanshah and one brother lives in Tehran. His father
passed away after he came to Australia.

e Inaround 2010 he moved to Tehran and found work in a bazaar selling [products]. In
around August 2012, he met his future wife at the bazaar. They were going out for two
or three months and he decided he wanted to marry her. Her family acceptedthis.
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e After they were married her three brothers divulged that they were part of the
intelligence service of the Revolutionary Guards. They did not want him working for the
bazaaras it was not a reputable job, and they tried to convince him toget involved in the
intelligence service which he did not want to do because he did not believe intheir values.

e  One day in around March 2013, they argued about this and he had to flee to a friend's
house in Tehran. The brothers said that they were going to file for divorce on his behalf
and that he had to goto court. At court the judge just said the divorce had been granted.
He was not given any divorce documents. In the hallway of the court, the brothers said
that he owed them a dowry for his wife, which was 400 gold pieces, and that they were
going to have him taken to prison.

e His ex-wife’s family had new identity documents issued for them which showed that they
were never married so that she could re-marry. After this time, the brothers continued
to chase him, and he had to stop working. He decided to flee Iran because of the
requirement to re-pay the dowry and fear of retribution from his ex-wife's family.

e Inthe first two or three months of coming to Australia, one of his friends took him to a
church in Melbourne and he first became exposed to Christianity. When he moved to
[Suburb 1], he went to churchalone in [Suburb 2] and then he went to a churchin [Suburb
3]. He was drawn to Christianity because everyone is singing and happy and women and
men are together. Currently, he attends [Church 1] where he was baptisedin 2017.

e Ifhereturnsto Iran, he fears he will be detained immediately and punished because the
brothers of his ex-wife would have notified the authorities that he betrayed the
intelligence service and chose not tojoin them. They would also be aware that he has not
paid the dowry tothe family.

e He fears harm because he does not believe in Islamand is of the Christianfaith. This is a
crime in Iran. He would not be able to practise Christianity and would have to modify his
behaviour and not go to church.

e He fears harmon the basis that he would be punished for seeking asylumin Australia.

Factualfindings

Identity

13. During his SHEV interview the applicant was able to describe his life in Kermanshah, and the
area in Tehranwhere he worked, spontaneously and in sufficiently convincing detail. In support
of his claimed identity he provided his Shenasnameh (birth certificate) and translation and his
Iranian National Identity Card. Based on his account, | accept that the applicant is an Iranian
Citizenand | amsatisfied that Iranis the receiving country.

14. | note that the delegate accepted that the applicant was of Kurdish ethnicity and considered
whether the applicant faced any harm on that basis. The applicant stated that his parents are
Kurdish and country information confirms that Kermanshah is largely a Kurdish provincel.
Based on his account of his family history and the fact that the applicant is from Kermanshah,
| am satisfied that the applicant’s ethnicity is Kurdish. The applicant has not raised any claims

1 Center for Human Rights in Iran (United States), “43 People Charged in Iran’s Kermanshah Province For Protesting Against
the State”, 30 March 2018, CXBB8A1DA25444
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to fear harm on the basis of his ethnicity. He confirmed this in his IAA interview, and | am
satisfied that no such claims arise on the material before me.

Marriage and divorce

15.

16.

17.

The applicant claims to fear harm from his ex-wife’s brothers and the Iranian authorities
because he did not want to join the intelligence service and because he did not pay a dowry,
which he owed them after he was divorced. | have a number of significant concerns about this
claim.

Firstly, the applicant has not convinced me that he was ever married or divorced in Iran. At his
arrivalinterview held on 5 August 2013 he said that he came to Australia for a better life. When
he was working in Iran, he was not paid what he was entitled so he travelled to Australia for a
job, a better life and freedom. He indicated when asked, that he was never married and that
his religion was Shia. In his SHEV application lodged on 12 August 2017 he said that he fled Iran
in 2013 because of fear of retribution from his ex-wife's family who were members of the
intelligence service of the Revolutionary Guards. He said that in his arrivalinterview he did not
talk about the real reasonfor fleeing Iran because he was terrified that that he would be sent
back to Iran and his ex-wife's brothers would find out that he had divulged information about
them. The applicant did not provide any evidence to support that he had been married or
divorced. At his SHEV interview the delegate asked the applicant about these discrepancies in
his accounts of his claims under s.57 of the Act. The applicant repeated his claim that he had
been afraid to tell the truth. He also said he had no material proof of the marriage because his
ex-wife’s family took the marriage certificate. He was asked if he could provide a photo of his
ex-wife. He stated that he tore them up but that his brother may have video from the wedding.
In a post interview submission, the applicant provided two video files. The first one was 1.50
minutes long and very poor quality. It showed the applicant sitting next to a woman who was
wearing a veil. It was not possible to determine who the woman was or the occasion. The
second one was 2.19 minutes long and also poor quality. It showed the applicant signing an
official looking document with the same woman. Neither of the videos contain any dates or
names in English. At his 1AA interview the applicant was asked more questions to determine
whether in fact he was married. At the interview he could not recall the date of marriage or
the date of divorce. He continued to rely on the video evidence as proof of marriage. He
explained that he could not recall the dates because it was a terrible memory. Given that this
was a central element of the applicant’s claims both in terms of the brothers-in-law and the
dowry repayment, | do not find this explanation at all plausible. | have doubts as to whether
the applicant was actually ever married or whether he was married to the person described in
the application on the date describedin the application.

Secondly, I do not find it plausible that after his claimed divorce in 2013 his ex-wife’s brothers
had his birth certificate reissued saying he had never been married. The applicant provided a
number of documents which he claimed were old and new documents but none of them
supportedthis claim. The documents were his birth certificate and translation and his passport
which was untranslated. DFAT reports? that Iranian identity documents include sophisticated
security features and are difficult to manufacture for fraudulent use. While it may be possible
to obtain a genuine identification document with the intention of impersonating another
person, DFAT assessesthat sophisticated border control procedures would make it difficult to
use such a document in order to leave Iran. Local sources told DFAT? that document fraud is

2 Department of Foreign Affairs and Trade (DFAT), “DFAT Country Information Report — Iran”, 14 April 2020,
20200414083132,5.41
3 DFAT, “DFAT Country Information Report — Iran”, 14 April 2020, 20200414083132,5.42-5.45
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18.

19.

‘extremely difficult’ for primary forms of documentation like passports, national identity cards,
shenasnameh and driver’s licences. Obtaining these documents is considered beyond the
technical and financial means of most Iranians. Multiple layers exist to protect against the
issuance of fraudulent documents. In addition to being prohibitive financially, the potential
consequences for officials involved in the fraudulent procurement of primary or secondary
forms of identification, if caught, act as a major deterrent (including imprisonment). While
DFAT cannot discount the existence of corruption in relation to official documentation, it does
not assess it to be prevalent, particularly in relation to primary and secondary forms of
documentation. Given the lack of documentary evidence, the low occurrence of fraud in
relation to shenasnameh, and the risk inherent in producing such documents, | do not accept
that the applicant’s ex-wife’s family applied for a new birth certificate for him deleting the fact
that he was ever married.

Finally, the applicant claimed that he remained in Tehran for three months after his divorce
yet he did not claim to have been summonsed to pay the dowry and he did not claim that he
was ever harmed by his ex-wife’s family during that time even though there was ample time
for this to occur. Further his descriptionabout the threat he faced in those three months has
been inconsistent. In his SHEV application the applicant stated that in the hallway of the court,
the brothers said that he owed them a dowry which was 400 gold pieces and that they were
going to have him taken to prison. He also stated that the brothers continued to chase him.
They kept showing up to the bazaar and he had tostop working. He did not claim they harmed
him. In his SHEV interview he was asked about why he was not put in prison and he said the
brothers could not find him for three months. In his interview with the IAA the applicant stated
that the brothers were after him because he owed the dowry but that they did not try to stop
him leaving the country because they did not expect him to do so. He also said that they
threatened him with prison. When pressed, the applicant stated that they threatened him six
or seven times. When asked where the threats occurred, he stated by telephone. He made no
claim of them chasing him at the bazaar. He made no claim that he was wanted by them
because of his views about joining the intelligence service.

Overall, | do not accept the applicant’s claims about his marriage and divorce, and | do not
accept that he is wanted by his ex-wife’s brothers in relation to a dowry payment or because
he refused to join the intelligence service. | consider that the applicant made up this claim in
order to enhance his protection application.

Christian conversion

20.

21.

| also note that at the time the applicant lodged his SHEV application, he began attending
[Church 1] and that he had plans to be baptised as a Christian. In his SHEV application he stated
that he was in the process of being baptised and that he had attended the church for about
three months. He also said the he does not believe in Islam and is of Christian faith. This is a
crime in Iran and so he would also be captured because of that and he would not be able to
practice Christianityas he would be too scaredto practice. The applicant was asked about his
claimed Christian conversion in his SHEV interview. Having listened to that interview | found
that the applicant’s answers to questions about his conversion were superficial and tended to
sound vague. He was, in my view, unpersuasive. After that interview the applicant provided a
copy of his baptism certificate which noted that he was baptised on 29 September 2017.

As the conditions for the applicant’s SHEV interview were not ideal, he was interviewed again
by the IAA. At the IAA interview the applicant was questioned in detail about his Christianity.
He was not rushed as he was not at work and he was not having to handle other calls and
demands. Overall, there was a sense that the applicant was more engaged with the interview.
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22.

23.

At that interview the applicant was able to better articulate his religious beliefs and reason for
conversion. | consider that this was because the previous interview was held under suboptimal
conditions.

The applicant explained that he initially attended a church after his release from detention. He
claimed that he went because his father had recently died, and he was felling lonely. He
attended the church and found the people were kind and nice. He explained that in Iran he
was nominally Shia but did not practise any religion. He did not claim to have explored any
other religions. | note that in spite of having attended church with a friend after his arrivalinto
Australia, the applicant did not join a church and become baptised until he was due to lodge
his SHEV application. Country information® indicates that there is a phenomenon of asylum
seekers converting to Christianity and that some do sofor the suspected purpose of furthering
an asylum claim. Some Christian church officials and organisations have acknowledged that, in
their view, baptism is sometimes sought for this reason. Given the timing of his baptism and
his lack of religious practise in the past, | consider that it is highly likely the applicant began
attending [Church 1] for the purpose baptism in order to further his protection claim.
Nevertheless, the evidence before me indicates that the applicant has embraced Christianity
and has regularly attended Christian services since that time. He was able to describe with
spontaneity and in detail, his actions evangelising which is consistent with the ethos of his
church. He stated that he regularly made Christian posts on [Social Media 1]. He described
some of the charity work the church was involved in and he described attending church via
Zoom as a result of COVID-19.

Although | have concerns that the applicant commenced attending his church in order to
further his claims for protection, | am satisfied that over time he has come to embrace
Christianityand he has been a full participant in the community life of his church since 2017. |
accept that he has now become a practicing Christian and that he speaks about his religious
beliefs publicly over social media, to friends and colleagues and to his family in Iran.

Failed asylumseeker

24,

The applicant claims that he fears harm on the basis of seeking asylum in Australia. He claims
that he disposed of his Iranian passport en route to Australia and that if he was returned to
Iran, he would be doing so on temporarytravel documents. | accept that if the applicant returns
to Iranit may be apparent to the Iranianauthorities that he sought asylum in Australia due to
the circumstances of his return.

Refugee assessment

25.

Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returnto it.

4 Spectator, The (UK), “Iran’s boat people — and why they’re coming to Britain”, 5 January 2019, 20190214101246; NPR
(National Public Radio), “lranians Are Converting To Evangelical Christianity In Turkey”, 14 December 2018,

20190613181541; Daily Express (UK), “Muslim asylum seekers converting to Christianity to stop deportation from Britain”,
14 June 2016, CX6A26A6E5192
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Well-founded fear of persecution

26.

27.

28.

29.

Under s.5J of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates to all areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| have acceptedthat the applicant has genuinely converted to Christianity and that he
practises his religion regularly and he evangelises and speaks publicly about his religion. He
claims that he fears harm if he is returned to Iran because he does not believe in Islamand is
now of the Christianfaith and this is a crime in Iran. In support of this claim he has provided
recent news articles which describe the arrest and detention of Christians in Iranand the
conditions of those detentions. The applicant claims he would not be able to practise
Christianity openly and he would have to modify his behaviour and not goto church.

Country information before me indicates that a Muslim who leaves his or her faith or converts
to another religion or atheismiis likely to face a range of problems in Iranand can be charged
with apostasy®. Inlran, the punishment for apostasyis subject to judicial discretion and there
is no provision in Iran's Penal Code criminalising the act. Nevertheless, Article 167 of the Iranian
Constitution requires judges to apply Sharia in situations in which the law is silent and Article
220 of the Iranian Penal Code effectively states that crimes punishable under Iranian law are
not limited tothe ones specifiedin the Penal Code. According to Article 160 of the Iranian Penal
Code, confessions, the testimony of two male witnesses or the ‘knowledge of the judge’ can
each be the basis for a conviction. In the rare instances that they are applied, charges of
apostasy have in the past resulted in the death penalty and are often combined along with
other crimes related to national security such as waging war against God and the Prophet?®.
Since 1999, the United States of America has designated Iran as a "Country of Particular
Concern" (CPC) under the International Religious Freedom Act of 1998 for having engaged in
or tolerated particularly severe violations of religious freedom?.

DFAT considers it unlikely that individuals will be prosecuted on charges of apostasy. Perceived
apostates are only likely to come to the attention of Iranian authorities through public
manifestations of their new faith, attempts at proselytization, attendance at a house church or
via informants8. DFAT assesses that Iranian authorities will rarely intervene actively to stop
Muslims attending churches whilst their attendance is low-key®. However, all Christian

5 DFAT, “DFAT Country Information Report —Iran”, 14 April 2020, 20200414083132,3.73

6 Ibid.

7 US Department of State, “2019 Report on International Religious Freedom: Iran”, 10 June 2020,20200615122952
8 DFAT, “DFAT Country Information Report —Iran”, 14 April 2020, 20200414083132,3.75
9 |bid, 3.57
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30.

31.

32.

33.

34,

churchgoers in Iran must register with the authorities. Failure of churchgoers to register and
attendance at churches by unregisteredindividuals may subject a church toclosure and arrest
of its leaders by the authorities!®. In 2019 the US State Department credibly reported religious
minorities in Iran can face serious mistreatment if they come to the attention of Iranian
authorities and that Christian converts can face lengthy prison sentences in Iran as they are
seen as propagandists against the Islamiccharacter of the state!l. This is supported by the news
articles provided by the applicant. On 8 May 2020 Prosecution. Org reported on four Iranian
Christians who were charged and imprisoned for “actions against national security,” “attending
home churches,” and “spreading Zionist Christianity.” The report states that Iranian Christians
are often discriminated against by the judicial system, despite the nation’s obligation to serve
all citizens equally, regardless of their religious affiliations. The Iranian regime still sees
conversion and house-church membership as criminal offences, increasing the day-to-day
persecution of Christians. DFAT reports that citizens who are not recognized as Christians,
Zoroastrians, or Jews may not engage in public religious expression, such as worshiping in
churches??. Attendance at churches is monitored by the authorities in Iran. If the applicant
returned to Iran and openly practised his new faith, it is likely that he would be identified by
the Iranian authorities and would have penalties imposed against him. The alternative, of
worshiping in private and keeping his conversation secret, would preclude his full participation
in the faith of his choice.

| am satisfied that the applicant’s fears in relation to his religious conversion are the essential
and significant reason he fears persecution upon returnto Iran. After carefully considering the
circumstances in this case, | conclude that the applicant would face a real chance of serious
harmif returned tolranas a Christian, and that the serious harm would involve systematicand
discriminatory conduct.

Discriminationagainst Christians in Iran is pervasive and structural. It is imposed by the State
and relates toall areas of Iran. Generally, there is no state protectionfrom such state-directed
discrimination3. As a consequence, the applicant would be unable to obtain effective
protection from discrimination by the State if he was returned to Iran. | conclude that if the
applicant was returned to Iran, he would be unable to practice his Christian faith openly
without suffering from discrimination by the State.

S.5J(3)(c)(i) of the Act prohibits requiring a person to modify their behaviour in a way which
would alter their religious beliefs, renounce a religious conversion, conceal true religious
beliefs or to cease the practice of their faith. Having found the applicant is a genuine practicing
Christian, | am not satisfied that he could take reasonable steps to modify his behaviour in a
way which would conceal his Christianity.

| conclude the applicant has a well-founded fear of persecution in Iran due to his Christian
conversation.

Having made this finding, | am not required to address the remainder of the applicant’s claims
for protection.

10 yS Department of State, “2019 Report on International Religious Freedom: Iran”, 10 June 2020,20200615122952

11 1bid.
12 |bid.

13 DFAT, “DFAT Country Information Report —Iran”, 14 April 2020, 20200414083132,3.58

IAA20/08620

Page 9 of 14



Refugee: conclusion

35. The applicant meets the requirements of the definition of refugee in s.5H(1).

Decision

The IAA remits the decision for reconsideration with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably be regardedas cruel orinhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonly from,inherentin or incidental to, lawful sanctions thatare notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant; or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating or coercingthe personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean act or omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himse If or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fears being persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,ifthe personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs orconceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or

IAA20/08620

Page 12 of 14



(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicis an innate or immutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk that the non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligationsin respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatrightarose or is expressed, any country apart from A ustralia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapply in relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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