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Decision

In respect of the referred applicant (IAA20/08520) the IAA remits the decision for reconsideration
with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

In respect of the other referred applicants (IAA20/08521; 1AA20/08522, IAA20/08523; IAA20/08524),
the IAA remits the decision for reconsideration with the direction that:

e the other referred applicants are members of the same family unit as the above-named
applicant and satisfy the criteria in s.36(2)(b)(i) of the Migration Act 1958.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to thereview

Visa application

1. The referred applicants (the applicants) claim to be Shias from Aleppo, Syria. They are a family
group of a father (applicant 1), mother (applicant 52) and their three children (applicants 2, 3
and 43). They arrivedin Australia as unauthorised maritime arrivals [in] May 2013. They applied
for Safe Haven Enterprise Visas on 18 September 2017.

2. A delegate of the Minister for Home Affairs (the delegate) refused the visas on 19 June 2020.
The delegate accepted the applicants were Shias from Syria but had concerns about the
credibility of some of their claims because she considered some of the information provided to
the Department was inconsistent and contradictory. The delegate did not accept arelative was
killed by the Free Syrian Army. The delegate found the applicants would be returning to a
government controlled area in Syria and as persons who would be seen as loyal to the
government they would not face a real chance or real risk of harm.

Information before the IAA

3. lhavehadregardtothe material given by the Secretaryunders.473CB of the Migration Act 1958
(the Act).

4. On 17 July 2020 the IAA received three emails containing numerous documents from the
applicants’ representative. The documents include legal submissions, statutory declarations
from applicants 1 and 5, medical records and reports, and country information. The
representative submits that the statutory declarations are not new information. | agree the
information in the statutory declarations is not new information, as it is comment on the
delegate’s decision and clarification of material already before me. | have takenthese statutory
declarations into account.

5. The medicaland country information is new information. The representative provides a number
of reasons why they say there are exceptional circumstances to justify considering this new
information. These include arguments that: the information responds to the delegate’s
concerns and may make a material difference to the outcome of the IAA’s decision; there was a
long delay between the SHEV interview in September 2019 and the decision in June 2020; that
in this limited form of review there s a risk of a decision being made that is not fair or just; and
that a failure to consider the relevant information would resultin the 1AAfailing to discharge its
statutorytask. | have considered these arguments but find them unpersuasive for the following
reasons. Whilst there was a delay betweenthe SHEV interview and decision, the delegate invited
the applicants on two occasions during that period to respond to adverse information and
concerns of the delegate. The applicants were clearly on notice of the delegate’s concerns. The
applicants responded on both occasions and were able to provide any information they wanted
considered with their applications up until the decisions were made. In relation to the fairness
arguments raised by the representative, | do not accept the failure to consider the new
information results in an unfair decision when | am able to make a positive decision on the
information already before me. For these reasons, | am not satisfied there are exceptional
circumstances tojustify considering the new information.

11AA20/08520
2|AA20/08524
3 |AA20/08521, 1AA20/08522, 1AA20/08523
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Applicants’ claims for protection

6. Applicants 1 and 5 provided written statements of claims and both were interviewed by the
delegate. Theyalso advanced claims on behalf of their children.

7. Applicant 1’s claims can be summarised as follows:

e Heis a Shia Muslim of Arab ethnicity. He is married to applicant 5 and they have three
children.

e Hecompleted his compulsory military service from [year] to [year] andthen worked in [a
job sector]and as [an Occupation 1].

e Hehadno problems in Syria until the war broke out in 2011. Violent Sunni Muslims began
to target people who did not adhere to their faith, including Shia Muslims like him. The
Syrian government tried to protect various religious groups, and consequently even Shias
with no affiliation to the government were seen by the Sunni extremists as government
allies.

e  His brother worked in [the military]. Some of his brother’s friends were recruited by
insurgent groups opposed to the Syrian government, and they told these groups about
the brother. His brother received threats from the insurgents, including that they would
harm his family.

e Hehad a [cousin] who was mayor in the town of [Town 1], [Province 1]. In May 2012 this
cousin was kidnapped for being Shia and only released when a ransom of [amount] Syrian
pounds was paid.

e Inmid-2012 [Suburb 1], where the applicants lived, was attacked by the Free Syrian Army
(FSA). When applicant 1 was at work the FSA entered his house and beat his wife and
children. They targeted his house because they were Shia but also because of applicant
1’s brother’s workin [the military]. His wife’s brother was at their home during this attack
and the FSA took him withthem and later killed him. Applicant 1 triedto get to his house
but was shot at when driving there. He fled to his mother’s house in another part of
Aleppo, and found his wife and children had also fled there.

e Herealised Syria was not safe and looked for a way to leave. He arranged passports for
the family and arranged for his wife and children to take a bus totown called Tartus, near
the border with Lebanon. He joined them laterin Tartus, and they flew out of Syria from
a town called Latakia to [Country 1]. From there they flew to [Country 2] and then made
their wayto Australia, where he had a sister living as a permanent resident.

e He and his family cannot return to Syria because the country is at war, and they will be
targeted, attacked and possibly killed. He will be targeted for his Shia religion and as a
returning failed asylum seeker. He risks harm from either the government or the
insurgents, because both sides will impute him with a political opinion that is against
them. He will be considered a traitor by groups loyal to the Syrian government because
he left the country and did not fight. He may be forced back into the armyor harmed if
he refuses. Insurgent groups may also force him to join them. As [an Occupation 1] he
would be at risk when travelling through checkpoints.

8. Applicant 5’s claims can be summarised as follows:

e  Sheis a Shia Muslim of Arab ethnicity. She is marriedto applicant 1 and they have three
children.
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e InJuly or August 2012 she was at home with her children and her brother when around
6 men from aninsurgent group called the FSA entered her home. They beat herand the
children with their rifles, and took her brother because he was a Shia. She and the
children fled to her mother in law’s house in another part of Aleppo. Her husband,
applicant 1, met themthere later.

e  The FSA killed her brother and announced this on their Facebook site. Someone from the
FSA alsorang her parents to tell them about his death.

e She and her family fearedfor their lives in Syria and decided toleave. Her husband made
all the arrangements. She left Aleppo with the children in March 2013 and travelled to
the seaside town of Tartus. Her husband joined them later and they left Syria on their
own passports [in] April 2013.

e She fears returning to Syria because the country is at war, and they will be targeted,
attacked and possibly killed. She will be targeted for her Shia religion and as a returning
failed asylum seeker. She risks harm from either the government or the insurgents,
because both sides will impute them with a political opinion that is against them. She
and her daughter are at risk of sexual violence as women in Syria.

9. Applicant 2’s claims can be summarised as follows:

e Heisa child of Arab ethnicity, raised as a Shia Muslim.

e Hehasanumber of complex medical conditions, including [specified condition], for which
he needs high level medical care. He would not be able to obtain this level of care in Syria
and his health and life would be severely compromised.

e Because of the conflict in Syria he would be at risk of kidnapping, forced recruitment,
violence, child labour, human trafficking and a denial of education.

10. Applicant 3’s claims can be summarised as follows:

e Sheis a child of Arab ethnicity, raised as a Shia Muslim.

e She remembers some traumatic experiences in the war before the family left Syria and is
traumatised by the memories and unwilling to returnto Syria.

e Asafemale she will be at risk of sexual violence, which has been prevalent in the conflict.
She will also be at risk of kidnapping, forced recruitment, forced or underage marriage,
violence, child labour, human trafficking and a denial of education.

11. Applicant 4’s claims can be summarised as follows:

e Heisa child of Arab ethnicity, raised as a Shia Muslim.

e Heremembers some traumatic experiences in the war before the family left Syria and is
traumatised by the memories. He refuses even to speak Arabic and will not talk about
Syria or consider returning there.

e Because of the conflict in Syria he would be at risk of kidnapping, forced recruitment,
violence, child labour, human trafficking and a denial or education.

Refugee assessment

12. Under s.36(2)(a) of the Act a criterion for a protection visa is that the applicant for the visa is a
non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection
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obligations because the personis a refugee. Section 5H(1) of the Act provides that a personis a
refugeeif, in a case where the person has a nationality, he or she is outside the country of his or
her nationality and, owing to a well-founded fear of persecution, is unable or unwilling to avail
himself or herself of the protection of that country; or in a case where the person does not have
a nationality—is outside the country of his or her former habitual residence and owing toa well-
founded fear of persecution, is unable or unwilling to return to it.

Well-founded fear of persecution

13.

14.

15.

Under s.5J of the Act ‘well-founded fear of persecution’ involves a number of components which
include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates to all areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e the persondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certain types of modification.

The applicants have consistently claimed to be Syrian nationals. To verify this their identity
documents including National Identity Cards (NICs) for applicants 1 and 5, the family book, and
driver’s licence for applicant 1, were referred to the Department’s document examiners. The
document examiner concluded these documents were legitimately manufactured, with no signs
of fraudulent alteration, and were genuine Syrian documents. Based on the consistency of the
claim and the verified identity documents, | find the applicants are nationals of Syria and that
Syria is their receiving country. The applicants claimed to have lived in Aleppo prior to departing
Syria, in districts called [Suburb 1] and [Suburb 2]. They also have connection to the town [Town
1] in [Province 1] where the family is originally from. However as they lived primarily in Aleppo
prior to leaving Syria, | consider this is the area they are likely to return to.

| note that questions were raised within the Department as to whether any of the applicants
may be [Country 1] nationals or have a right to enter and reside in [Country 1]. Applicants 1 and
5 were interviewed a few months after their arrival in Australianto determine their identity and
nationality. Applicant 1 had a Syrian NIC and other identification, which prima facie appearedto
be genuine. He also had credible and detailed knowledge of Aleppo and the conflict occurring
there. The interviewer concluded applicant 1 was in all probability a Syrian national. Applicant
5 did not have her NIC when she arrived in Australia. The Departmental officer interviewing her
for the identity interview suspectedthat the lack of documentation, and other concerns about
her nervousness in the interview, might indicate she was in fact a national of [Country 1]. The
officer hypothesised that while applicant 1 was a Syrian national, applicant 5 could be [a national
of Country 1] and that they were living in [Country 1] before coming to Australia. This hypothesis
seems to have raised suspicion about applicant 5’s credibility and the credibility of the family
generally, which ultimately appears to have been unwarranted. The officer who interviewed
applicant 1 discussed the hypothesis that the family may have come from [Country 1], but noted
‘should the [Syrian] family registration document surface, and should it be found to be genuine,
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then this may allay any suspicion in this regard’. The applicants did in fact produce an original
family book and it was examined and found to be a genuine document. Enquiries were also
made by the Department with [Country 1], with the applicants’ consent, to ascertain whether
there was any record of the applicants as nationals or temporary residents in [Country 1]. The
response from the [Country 1] authorities was that there was no record of the applicants in
[Country 1]. There is therefore no evidence before me to suggest the applicants have any
connection to [Country 1], and no evidence they have any right to enter or reside in [Country 1].

16. The applicants claim to have left Syria in April 2013 due to the ongoing conflict. They claim they
fled their home in [Suburb 1] district, Aleppo, in around July 2012 after [Suburb 1] was taken
over by the FSA. They claim to have fled to applicant 1’s mother’s house in [Suburb 2] where
they lived until they could arrange to leave Syria in April 2013. The applicants claim that during
the attackon [Suburb 1] in July 2012 their house was invaded and the brother of applicant 5 was
taken, and laterkilled. Applicant 1 claims that during this attack he was shot at whilst trying to
drive home. They claim their house was specifically targeted because they were Shias but also
because applicant 1’s brother worked in [the military]. The delegate found the applicants’
account of these events was not credible because she was concerned by inconsistencies in the
accounts between the biodata interview, entry interview, identity interview, written
applications, and SHEV interview. The representative argues the identified inconsistencies are
minor and reasonably explainable or due to misinterpretations, mental health issues and the
significant delay since the events and the since the applicants arrived in Australia. The
representative argues more weight should be given to the fact the claims have been broadly
consistent since their earliest interview than to minor inconsistencies.

17. Country information does support the applicants’ claim that [Suburb 1] district in Aleppo was
attackedinJuly 2012 by the FSA.# The FSA were reportedto have entered [the area in] July 2012
and took over the area after clashing with government forces. [The rebels] attacked security
facilities and other targets in hit and run clashes, whilst the government forces responded by
shelling [the area]. Thousands of [civilians] were reported to have fled the city for safer
neighbourhoods and suburbs.

18. | have considered the inconsistencies raised by the delegate and the applicants’ responses.
Taking into account the country information and the broad consistency of their claim, | consider
itis plausible the applicants were caught up in the attack on [Suburb 1]. | consider it unnecessary
to make firm findings on the detailed claims of what they say happened to them in July 2012,
because | consider the details of the event from 8 years ago has little relevance to their risk of
harm in the reasonably foreseeable future. Having regard to their claims made on arrival and
throughout the SHEV application, | accept the applicants left Syria for reason of the conflict in
Aleppo, and Syria more broadly, and that they had been personally impacted and traumatised
by that conflict.

19. The conflict in Syria beganin 2011, during a period of protests within the region known as the
‘Arab Spring’. DFAT reports that a lack of political freedom and economic woes in Syria fuelled
resentment towards the government, as well as the reported detention and torture of young
protestors who had written pro-Arab Spring graffiti. In March 2011 peaceful protests against
the torture of the young protestors were met with increasing aggression from the Syrian
government. By July 2011 military defectors formed the group FSA with the aim of overthrowing
the government, and the country headed into civil war. Other opposition groups quickly
emerged, with the Islamic State in Iragand the Levant (ISIL) adding complexity to the instability
in Syria. Other states became involved or supported groups in the conflict. DFAT reported in

4 [Source deleted]
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20.

21.

22.

23.

24,

2017 that a range of initiatives to broker a resolution in Syria had been tried but failed to end
the violence or the indiscriminate attacks on civilians. By 2016 more than 400,000 people had
died in the conflict, and around 13.5 million people (out of a population of around 17 million)
were in need of humanitarianassistance.>

The current situation in Syria is that the Syrian regime had regained control over 60% of the
country, including Aleppo. ISIL has been considerably weakened and has lost territory is once
controlled. However the security situation remains volatile, with the regime’s military weakened
after years of conflict. The regime is reported to be struggling to control areas outside of
Damascus, with a lack of forces to secure the areas it retakes. Within the areas it controls it
reportedly pursues punitive policies against its own population. There are reports civilians have
been forcibly conscripted, arbitrarilyarrested, tortured and even executed.®

Applicant 1 claims he will be harmed as a returnee to Syria for having left in 2013. He says he
will be viewed as a traitor by the government and imputed with a political opinion that he is
opposed to them. Hefears he is caught in the middle as the government will believe he is pro-
insurgents, and the insurgents will believe he supports the government.

In December 2012 the UK Upper Tribunal, in a country guidance case, considered the situation
for Syrians returning after fleeing the conflict. They concluded it was likely a returnee would
face a real risk of arrest, detention and serious mistreatment during that detention, as a result
of an imputed political opinion for being a failed asylum seeker who was forcibly returned. In its
2016 report on Syria the UK Home Office referred to this Upper Tribunal decision and reported
that since that guidance decision the scale and spread of human rights abuses had only
widened.”

In October 2017 DFAT reported the Syrian authorities may view individual who left Syria with
suspicion, and that all civilians were vulnerable to physical harm caused by deliberate targeting,
politically motived or sectarian-related detention. The government and pro-government forces
had killed, tortured and detained civilians on a large scale, and impunity for government actors
was pervasive and deeply embedded.8 The US Department of State reported the Syrian regime
is suspicious of returnees because they impute returning Syrian refugees as supporters of the
opposition. They have alsorefusedto allow Syrians to return, with reports of around 10% being
denied the right to even re-enter Syria.® The UNHCR reportedin 2017 that conditions were not
safeto returncivilians to Syria and that persons perceived to be opposing the government were
likely in need of international protection.0

The Assad regime had stated it will ensure the security of returnees and that none will be subject
to abuse. The county information does not support this assertion. The Office of the High
Commissioner for Human Rights stated in February 2019 that despite changes in Syria those
returning faced a lack of rule of law, widespread human rights violations, and that safe and
sustainable returns were not possible. 11 A civil rights group called the Syrian Association for
Citizens’ Dignity (SACD) reported in October 2019 that their research concluded it is not safe for
displaced Syrians to return to Assad-held areas because widespread and systematic human

5 DFAT, Thematic Report on Conditionsin Syria, 23 October 2017.

6 US Institute of Peace, Syria Study Group Final Report, 24 September 2019.

7 UK Home Office, Country Information and Guidance Syria: the Syrian Civil War, August 2016.

8 DFAT, Thematic Report on Conditionsin Syria, 23 October 2017.

9 US Department of State, Syria2018 Human Rights Report, 12 March 2019.

10 UNHCR, International Protection Considerations with regard to people fleeing the Syrian Arab Republic, Update V, 3

November 2017.

11 EASO, Country of Origin Report on Syria: Targeting of Individuals, 10 March 2020.
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rights violations continued to be committed by the regime against Syrians living in these areas.
They reported that returnees and others living in these areas lived in fear and felt extremely
vulnerable and unsafe. Their main sources of fear were said to be arbitrary arrest, forced
conscription, and the chaotic security situation caused by the presence of regime forces and
militias. There were reports of the regime’s security forces harassing returnees and accusing
returnees of committing treason.12

25. The European Asylum Support Office (EASO) reported in 202013 that in a recent survey around
75% of Syrians returning to government-held areas had been harassed at checkpoints, in
government offices, or in the street, or been arrested. Returnees were being detained at the
border, from an hour to several days or longer, and forced to give extensive information about
their contacts and time abroad. They reported forced conscription into the military despite
promises before their return that they would be exempted. EASO also reported information
from an organisation called the European Institute of Peace (EIP) who found there had many
cases of arrests and torture by government security forces of returnees, and even deaths in
custody. The EIP identified those most susceptible to arrest on return included persons who
worked in sectors associated with the opposition (eg journalists, aid workers), those returning
without seeking security permission prior to returning, men of military age, and those with
family members forcibly displaced to Idlib or Aleppo. EIP states however that it should not be
assumedthat only those within those identified groups were at risk of detention or arrest now
or in the future.?* | note applicant 1 has completed military service andis older thanthe 42 years
of age that has traditionally been the cut off for service, but there are reports of the age limit
being raised to 50 and that even those who completed service have been re-conscripted.®

26. | note the delegate considered applicant 1 would be seen as loyal to the government because
he had previously undertaken military service, his brother worked in [the military], and had
family still in Syria who appeared not to have been harmed. | note his military service was
completed more than 25 years ago and | do not consider this long past compulsory military
service would be viewed as evidence of loyalty. | note also the brother no longer works in [the
military], and was in fact permanently injured in a mortar attack, althoughit is not known who
caused the attack or whether he was targeted. As discussed below, | accept opposition groups
may impute him with a pro-government political opinion because he is a Shia from Aleppo.
However | consider the country information referred to above from sources such as DFAT, US
Department of State and EASO about the suspicion and anti-regime political opinion imputed to
returnees supports a conclusion that as a Shia from Aleppo who left in early 2013 he may not be
viewed by the authorities as loyal to the government.

27. As found above, | consider applicant 1 would likely return to Aleppo, an area thatis controlled
by the Syrian regime. I rely on the information before me that the regime has a tenuous hold on
its territory, is suspicious of returnees, and has a record of inflicting retaliatory policies against
civilians. In such circumstances | consider his chance as a returnee of being harassed, arrested
or detained by the government or government forces is more than remote and that it amounts
to a realchance. Having regardto the country information referred to above regarding human
rights abuses committed by the Syrian regime and its forces, including arbitrary detention,
significant physical mistreatment or even threat to life, | am satisfied this harm amounts to
serious harm. | accept the essential and significant reason for the persecution would be an

12 SACD, Vengeance repression and fear: Reality behind Assad’s promises to displaced Syrians, 17 October 2019.
13 EASO, Country of Origin Report on Syria: Targeting of Individuals, 10 March 2020.

14 EASO, Country of Origin Report on Syria: Targeting of Individuals, 10 March 2020.

15 DFAT, Thematic Report on Conditionsin Syria, 23 October 2017.
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28.

29.

30.

31.

imputed political opinion as a returnee or his membership of a particular social group
‘returnees’, and that it would include systematic and discriminatory conduct.

| find the Syrian authorities cannot offer applicant 1 protection in circumstances where they are
the agent of the persecution. There is no information before me to support a conclusion thata
non-state party or organisation could offer him effective protection in Syria.

| also accept applicant 1’s fear extends to all areas of Syria. Although the Syrian authorities do
not control all of Syria, they likely control any border he may return through (as he would most
likely be returned by international flight) and in reliance on the country information referred to
above, | consider he faces a real chance of harm at the border on return. However if he was able
to return, bypass the Syrian authorities and move to an area outside their control, | also accept
applicant 1’s claim that he fears harm from groups opposing the Syrian government. In addition
to being viewed with suspicion by the government as a returnee, he could equally be viewed
with suspicion by the opposition groups and imputed with a political opinion that is pro-
government based on his Shia religion and place of origin in Aleppo. I rely on the assessment by
UNHCR that persons perceived to be supporting the government are at risk in areas under de
facto control of armed groups.'® | consider the country information before me supports a finding
a returnee with an imputed political opinion of being pro-government faces a real chance of
harm from opposition armed groups in control of areas outside the regime’s territory. | am
satisfied the persecution would amount to serious harm, would include systematic and
discriminatory conduct, and that he could not access effective protection.

For thesereasons | find applicant 1’s fear of persecution is well-founded.

Given my positive findings in relation to applicant 1’s claims as a returnee to Syria, | have not
needed to consider his other claims for protection. | also find it unnecessary to separately
consider the claims of the other applicants, as for reasons given below | find they meet the
criteria for protection visas under s.36(2)(b).

Refugee: conclusion

32.

The applicant IAA20/08520 meets the requirements of the definition of refugee in s.5H(1). The
applicant IAA20/08520 meets s.36(2)(a).

Member of same family unit

33.

34.

Under s.36(2)(b) or s.36(2)(c) of the Act, an applicant may meet the criteria for a protectionvisa
if they are a member of the same family unit as a person who (i) is mentioned in s.36(2)(a) or
(aa)and (ii) holds a protection visa of the same class as thatapplied for by the applicant. A person
is a ‘member of the same family unit’ as another if either is a member of the family unit of the
other or each is a member of the family unit of a third person: s.5(1). For the purpose of s.5(1),
the expression ‘member of the family unit’ is defined in r.1.12 of the Migration Regulations 1994
to include spouse and dependent children.

| rely on the family book and the consistent and plausible claims to be a family unit to find
applicant 5 is the spouse of applicant 1, and that applicants 2, 3 and 4 are the children of
applicant 1. | am satisfied the children are his dependent children as defined in r.1.03 as they

16 UNHCR, International Protection Considerations with regard to people fleeing the Syrian Arab Republic, Update V, 3
November 2017.
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are all under the age of 18. | find applicants 2, 3,4 and 5 are members of the same family unit
as applicant 1.

35. As applicant 1AA20/08520 is a person mentioned in s.36(2)(a), applicants 1AA20/08521,
IAA20/08522, IAA20/08523 and IAA20/08524 meet s.36(2)(b)(i).

Decision

In respect of the referred applicant (IAA20/08520) the IAA remits the decision for reconsideration
with the direction that:

e the referred applicant is a refugee within the meaning of s.5H(1) of the Migration Act
1958.

In respect of the other referred applicants (IAA20/08521; 1AA20/08522, IAA20/08523; IAA20/08524),
the IAA remits the decision for reconsideration with the direction that:

e the other referred applicants are members of the same family unit as the above-named
applicant and satisfy the criteriain s.36(2)(b)(i) of the Migration Act 1958.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been altered by a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, is intentionallyinflicted on a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably be regardedas cruel orinhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistent with Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor athird personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating or coercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protection of that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membership of a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or herfaith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the personcan accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personisarefugee;or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isa member of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or her life; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) itwouldbe reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroup or political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.

1AA20/08520; 1AA20/08521; IAA20/08522; IAA20/08523; IAA20/08524
Page 14 of 14



