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Decision

The IAA affirms the decision not to grant the referred applicants protection visas.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1. Thereferredapplicants (the applicants) are a family unit comprising Applicant 1 (IAA20/8502),
his spouse Applicant 2 (IAA 20/8503), his son Applicant 3 (IAA 20/8504), and daughter
Applicant 4 (IAA 20/8505).

2. Applicants 1 to 3 claim to be Iranian citizens who departed Iran and came to Australia in 2013.
Applicant 4 was born in Australia and is said to be Stateless.

3. On 16 June 2017 the applicants lodged a combined application for a Temporary Protection
Visas (TPV), Subclass 785. Applicant 1 advanced claims to fear harm in Iran on the basis of his
Kurdish ethnicity and imputed anti-government political opinion. Applicants 2 to 4 did not
advance their own protection claims and relied on their membership of the same family unit
as Applicant 1. A delegate of the Minister for Immigration (the delegate) was not satisfied that
Applicant 1 had a profile that would indicate he would face a real chance of serious harm or a
realrisk of significant harm in Iranand refused to grant visas to all applicants on 17 June 2020.

Information beforethe IAA

4. | have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

5. On 8 July 2020 the IAA received a submission on behalf of the applicants comprising as
statement and media report. Their representative also advised a letter of support would be
submitted when available; however no letter has been received.

6. The statement addressed the delegate’s findings and decision, particularly in regard to the
delegate’s findings regarding the ability of Applicant 1 toleave Iranin the context of the claims
he was of adverse interest to the authorities and had been summoned to appear before the
Revolutionary Court. The submission takes issue with the delegate’s assessment and advances
“that thereis no evidence or country information tosuggest that every [dissident] even though
with pending proceedings or awaiting a court matter is necessarily placed on a travel ban list.
Furthermore, it is also submitted that not being placed on a travel ban list at one stage does
not hinder the placement of the person from being blacklisted at a later stage”. Tothe extent
that the submission addresses the delegate’s finding and the country information the delegate
had regardtothis is essentiallyargument about matters that were before the department and
therefore not new information and | have had regard to the sections of the submission that
address the decisions and findings.

7. The submission contends “there are several instances of individuals who have been detained,
summoned for political reasons and await the court outcome and yet were not blacklisted till
a court verdict was issued” and as an example refers to the experience of an Iranian writer. In
this regard the submission seeks to introduce new information being a report from the Centre
of Human Rights of Iran outlining the experience of this Iranianwriter and the representative
advanced that this information demonstrates “it is not unlikely for the applicant not to have
been blacklisted immediately or even several months after his arrest and detention by Sepah
authority”.
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8.  The Centre of Human Rights of Iran document is dated 28 April 2020. No information has been
provided to explain why this information could not have been provided to the Minister before
the delegate’s decision was made, or why it may be considered personalinformation.

9. Itis advanced that this information supports the claims made by the applicant regarding his
ability to leave Iran because he was not ‘blacklisted’ at that time. | have had regard to the
country information before the delegate regarding travel restrictions that may be placed on
Iranian citizens and the report from the Centre of Human Rights of Iran outlining the
circumstances of the Iranian writer. The Centre of Human Rights of Iran advised that the writer
was released on bail in August 2019 and that later the Revolutionary Court sentenced him toa
year in prison and banned him from traveling [outside the country] and from membership in
political groups for twoyears. It is evident from this report that the writer’s sentence fromthe
Revolutionary Court included a travel ban. The country information before the delegate
informs that travel bans may be imposed by the judiciary or alternatively by the Ministry of
Intelligence and Security and the Islamic Revolutionary Guards Corps (Sepah) and that Iranians
under travel bans are often unaware of their status until refused permission to depart at the
airport. Therefore travel bans may constitute part of a judgment by a court, or be instituted by
the authorities without recourse to a court. That the Centre of Human Rights of Iran report
states the sentence the Revolutionary Court imposed on the Iranian writer included a travel
ban does not preclude the imposition of such a ban by the authorities prior to the trial; the
document does not address this matter and while it is not inconsistent with the argument
advanced | am not persuaded it provides support to the argument that “there are several
instances of individuals ... not blacklisted till a court verdict was issued”.

10. | am not satisfied that this report supports the submitted contention that “while it is
acknowledged that people of adverse interest tothe Iranianauthorities are usually prohibited
from departing the country, there are many others who face real risk of persecution and yet
not blacklisted and manage to depart the country”. The country information before the
delegate supports a finding that travel bans are common in court cases such as that the
applicant claims he was subject to and | am not satisfied the report supports the
representative’s contention “there are many others who face real risk of persecution and yet
not blacklisted”.

11. Thisreport pre-dates the delegate’s decision and there is no information before me to explain
why this could not have been given to the Minister or that it is credible personal information
and none are apparent to me. The applicant has not satisfied me that s.473DD(b) is met.
Furthermore | am not satisfied that the new information provides significant probative value
in support of the applicant’s claims. The new information reports on the court judgment of one
person, it does not indicate the circumstances of “many people” as purported and | am not
satisfied that there are any exceptional circumstances that justify considering the new
information.

12. The statement seeks tointroduce new information regarding Applicant 2 who has “instructed
... she has been attending church services and bible studies for a few years and is being
prepared to be baptised and convert to Christianity”. The statement advises that the
representative sought the applicant’s instructions as to why this information was not or could
not be provided to the department and “were instructed that firstly she did not want to
compromise her genuine and sincere journey of exploration of her Christianity for her
protection claims and furthermore she instructed that even if she did not have qualm about
compromising her journey to her new faith, [she] was under the impression and held that it
could not be claimed because she had not yet [been] baptised; hence she did not seekadvice
from her former migration agent and chose not [to] raiseit”.
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13. The representative acknowledges the 1AA does not have an obligation to give the applicant a
“second chance of attending an interview” but requests in the “in light the existence of new
information that was not available before the department ... the Authority to consider the
second applicant’s explanation as why the information regarding her church attended and
building her belief in Christianity was not provided to the Department and grant her the
opportunity to further elaborate on her new faith in an interview and take evidence from her
Pastor”. It is stated the Pastor of the Iranian [Church] is prepared and willing to provide any
information that might be required by the 1AA.

14. Asthe statementrecognisesthe IAAis a limited form of review. The IAA must not consider any
new information from an applicant unless satisfied there are exceptional circumstances to
justify considering the new information and the new information was not and could not have
been provided to the Minister, or is credible personal information which was not previously
known and had it been known may have affected the consideration of the applicant’s claims.

15. The IAA does not generally conduct hearings. It does have the discretion to get new
information from an applicant, including by way of interview. It is not apparent what
information could be provided at interview that could not be submitted in writing to the IAA
or what information the Pastor could provide by way of the IAA “taking evidence” from the
Pastor that could not be provided in writing. Inthis regard | note that the emailaccompanying
the IAA submission stated “a letter of support is being provided to our client for the purpose
of submission tothe Authority. We will submit it as soon as provided by our client's reference”
although no letter has since been received by the 1AA. As discussed below the applicant has
had the opportunity to present information and in undertaking the review and noting my
comments below | have considered whether an interview is necessary but have decided
otherwise.

16. The stated reason or part of the stated reason for not advancing this claim earlier is that the
applicant “was under the impression and held that it could not be claimed because she had not
yet [been] baptised; hence she did not seek advice from her former migrationagent and chose
not [to] raiseit”. Yet the statement advises that she is still waiting to be baptisedand it is not
explained what has changed in her circumstances such that she has now raised this claim,
despite still not being baptised. Nor is it explained or apparent how she has now overcome the
stated desire not to “compromise her genuine and sincere journey of exploration of her
Christianity” which it is claimed inhibited her advancing this claim earlier.

17. | consider it relevant that it is claimed she is attending an Iranian church and as such would
have contact with other Iranians and be able to communicate with them and church officers in
Farsi, a language in which she claims to be literate. In these circumstances and with access to
the support of these people | do not accept that she would be under the impression she could
not advance a claim based on Christian activities because she was not at that time baptised. |
also consider it significant that the applicant completed her protection visa application with
the assistance of a migration agent and had the assistance of a migration agent at the
protection visa interview, yet this claim was not advanced at these times.

18. Theapplicant did not advance her own protection claims in the TPV application, but along with
Applicant 1 was invited to attend the protection visa interview with the delegate. The applicant
attended and the delegate described her as a support person for Applicant 1 and
acknowledged she had not advanced her own protection claims. | have considered if this may
have limited her ability to advance her own protection claims. But | consider it significant that
at a number of times during the protection visa interview she asked if she could speakand the
delegate provided her the opportunity to do so. In this manner she assisted Applicant 1 to
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explain various matters, for example she provided some detail about the establishment and
running of the family business in Australia and she assisted with explaining when the
interpreter asked for clarification of a word used by Applicant 1. She alsointervened in the
interview at one point to explain about her experience being alone in Australia with a young
child tolook after and at the conclusion of the interview spoke in some detail about coming to
Australia and her concerns about harm Applicant 1 may experience should he return to Iran.
As such | am satisfied that the applicant had and availed herself of the opportunity to engage
in the protectionvisa interview. | also consider it significant that the delegate advised Applicant
1 and the migration agent of the opportunity to provide any further information after the
interview, having at the commencement of that interview advised Applicant 1, the migration
agent, and by extension Applicant 2 who was also present, of the limitations on providing new
information or claims after the delegate’s decision and of the importance of putting forward
all protection claims.

19. lalso consider it highly significant that the matter of religion was discussed with Applicant 1 at
some length at the protection visa interview. The delegate asked Applicant 1 to tell him about
his religious beliefs and why this may be cause for concern in Iran and Applicant 1 described
not following Islam, having no religion and that for these reasons he could be executedin Iran.
Applicant 1 commented that he did not know anything about any other religions, which clashes
to some extent with the new claim that Applicant 2 has been attending a Christian church over
an extended period and is preparing for baptism and conversion and has been vocal about
doing so. Although Applicant 2 was present during this discussion she did not seek to provide
any information about the now claimed religious activities. Earlier in the interview she had
intervened unprompted to provide information about the family business but in the discussion
about claims of serious persecution on the basis of religion she did not advance any
information, eventhough it is now stated she had been attending a church for a few years. Her
failure todo so, when she was willing and welcome to otherwise engage indiscussion, puts the
credibility of the now claimed activities and intended Christian conversion into serious doubt.
I have difficulty accepting that not being baptised at the time or not wishing to compromise
her religious journey explain her not doing so.

20. The extent of the information provided about the applicant’s Christian activities is that she has
been attending church services and bible studies at the Iranian [Church] in [Suburb] for a few
years and is being preparedto be baptised and to convert to Christianity.

21. There is no information as to when she began to attend or engage in Christianity, beyond the
assertion she has been doing so for a few years, and in the context of her declaration in her
TPV application made three years agoin 2017 that she had “no religion” | consider this to be a
significant factor and one relevant to an assessment of the limbs of s.473DD(b). | consider it
significant that if she was engaging in Christianityat that time, noting it is stated she has been
doing so for a “few” years, anexplanation as to why she declared herself as having no religion
in the TPV application would be relevant to an assessment of why this information could not
have been given and also as to the credibility of the information. It is stated that the applicant
has been “very open tothe public about her attendance and her imminent conversion” and as
such there is no indication that she may have been reluctant to advance this as a protection
claim earlier due to any concern as to adverse reactions from her family or the community.

22. lhaveconsidered the applicant’s explanation for not giving this information to the Minister but
the applicant has not satisfied me that s.473DD(b)(i) is met. Additionally | am not satisfied that
there is a cogent reason why the applicant would not have raised this as a protection claim
earlier if true and that she has not done so leads me to a finding that this claim is not credible
and that it is not capable of being believed. In this regard | have considered the lack of
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explanation as to why she would declare No Religion in her TPV application if she has been
attending church and making the journey to baptism over a “few” years; | have considered that
Applicant 1 stated he knew nothing about other religions yet Applicant 2 has been vocal about
her claimed activities. However evenif | were to put these aside | simply do not accept that the
applicant would not have mentioned her activities and “imminent” baptismat the protection
visa interview, particularly in the context of Applicant 1 referring to the punishment of
execution in Iran for not following Islam, if her now advanced claims were genuine. The
applicant has failed to satisfy me that s.473DD(b)(ii) is met. In the light of my findings I am not
satisfied that any exceptional circumstances exist that justify the IAA considering this
information.

Applicants’ claims for protection

23.

24,

Applicant 1 advanced protection claims; Applicants 2 to 4 did not advance their own protection
claims in their TPV applications but similarto Applicant 1 they are each Kurds and have been
resident in a westerncountry.

The applicants’ claims can be summarised as follows:

e Theapplicants are ethnic Kurds. Kurds are a vulnerable ethnic minority in Iranand viewed
with suspicion and as separatists and opposedto the regime.

e  Growing up in Iran Applicant 1 was discriminated against at school and was mistreated
by the authorities for drinking alcohol and simple things such as wearing traditional dress.

e  Applicant 1 was born a Shia Muslim but no longer identifies as such.

° Applicant 1 became frustrated with his life and beganto resent the authoritarian regime.
He spoke openly to others, including customers in his shop about his views and was
critical of the government and the strict religious regime. He also participatedin election
protests.

e Approximately eight to ten months before leaving Iran Applicant 1 was taken for
guestioning by members of Sepah who accused him of being a dissident and against the
government. He was held for two days and tortured. The applicant was released after
making a payment and giving an undertaking to stop talking against the government.

e Around three months later Applicant 1 received a summons to attend the Revolutionary
Court in June 2013. The applicant tried to engage a lawyer to assist him but none were
willing to undertake such a sensitive case. The applicant was concerned as to his safety
and began to make arrangements to leave Australia.

e Applicant 1 renewed his passportand a relative who worked at the airport checked the
records and advised the applicant he was not on the travel ban list. The applicant was
able to leave Iranas he acted quickly before he was banned from travel.

e Applicants 1 to 3 departed Iran in 2013 and came to Australia; they discarded their
passports enroute.

e  After his departure the authorities made enquiries with his family as to the whereabouts
of Applicant 1 and they continue to keep his family under surveillance. He fears the
authorities try people inabsentia and he could have been tried and given a gaol sentence.

e  Applicant 1 fears that should he return to Iran he would be harmed by the authorities
because of the Revolutionary Court matter. He also fears he will be imputed as a dissident
opposed to the regime and that the authorities will be aware of the critical material he
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has posted on social media. He also fears harm as a Kurd and that Kurds are viewed
suspiciously as separatists. He also fears that because he has travelled to the west these
suspicions will be reinforced.

e The parent applicants provided a fraudulent birth certificate for Applicant 3 when they
arrived in Australia as they had been informed by the people smuggler he would be too
old to access schooling in Australia. A copy of his genuine birth certificate with his correct
date of birth has since been provided.

e  Applicant 3 remains dependent on his parents, despite being an adult. At the protection
visa interview Applicant 1 described the family relationship and the dependency of his
son.

e Applicant 4 was bornin Australia. Her TPV application declares her citizenship as Stateless
and comments “lI may be eligible for Iranian citizenship through my parents but | was
born in Australia”.

Factualfindings

25.

26.

27.

28.

29.

30.

Applicants 1 to 3 have consistently claimed to be Kurds from Iran and to be Iranian citizens.
They have provided identity documents in support of their claimed identities. | accept the
applicants’ identities and nationality as stated and that Iran is the receiving country for the
purpose of this review.

Applicant 4 claims to be Stateless. | note that in his decision the delegate identified Applicant
4 as anlranian citizen and no objection to this finding has been raised by the applicants or their
representative tothe IAA. AVictorianbirth certificate has been provided for Applicant 4 which
identifies both her parents. Countryinformation confirms that children born to Iranian citizen
fathers are Iranian citizens whether born in Iran or abroad. Limitations in the Nationality Law
on attaining citizenship apply to children born to Iranian mothers where the father is not an
Iranian citizen. | am satisfied that Applicant 4 is a citizen of Iran and that Iran is the receiving
country for the purpose of this review. The shenasnameh is the principal form of identity
documentation in Iranand | accept the applicant’s parents would need to register Applicant 4
with the authorities in order to obtain a shenasnamehfor her in Iran.?!

| accept that all applicants are ethnic Kurds.

| accept that Applicants 1 to 3 departedlranin 2013 and came to Australia and no longer have
their passports.

| accept that Applicant 1 no longer identifies as a Shia.

In his Arrival Entry interview Applicant 1 statedthatin 2010 he was detained for one week for
drinking alcohol. At this interview he stated a neighbour who knew he was a Kurd and not
praying reported him tothe authorities. The applicant did not repeat this claimin his statement
of claims, although | note his statement of claims is prefaced with the caution it is only a
summary of his claims and is not an exhaustive statement of reasons why he cannot return to
Iran. At the protectionvisa interview the delegate noted discrepancies in the account Applicant
1 gave in the Arrival Entry interview to that in his statement of claims and provided him an

1US Department of State, “Iran 2016 Human Rights Report”, 3 March 2017, OGD95BE926964; Department of Foreign Affairs
and Trade (DFAT), “Country Information Report —Iran”, 13 April 2020, 20200414083132; DFAT, "DFAT Country Information
Report Iran", 7 June 2018, CIS7B839411226; Austrian Centre for Country of Origin and Asylum Research and Documentation
(ACCORD), “Iran - COIl Compilation”, 1 July 2018,20190326122102
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opportunity to comment. Applicant 1 stated he was not aware the information he gave at the
Arrival Entry interview could be used as part of the assessment of claims for protection; he did
not consider this to be an official interview and only gave information of his experience in
generalterms, he thought he would be given an opportunity to provide more detail at a later
interview. His then representative also commented in oral submissions at the protection visa
interview that the applicant was asked general questions at the Arrival Entry interview and
gave the alcohol account as an example of harm he had experienced. The statement of claims
also informs that he was anxious and uneasy in the Arrival Entry interview due in part to the
long and arduous journey, the conditions in the camp and lack of familiarity with the formal
high pressure legal setting.

31. lam concerned that Applicant 1 did not recount the 2010 alcohol and detention incident in his
statement of claims or in oral evidence at the protectionvisa interview when askedto recount
his experiences in Iran. At the Arrival Entry interview he stated he had been detained by Sepah
for one week for this reasonand that after his release he was kept under surveillance. This is a
significant claim and | am surprised that he did not include this incident in his statement of
claims, if true, even taking into account the caveat his statement of claims is a summary only.
That he did not mention an incident that resulted in detention by Sepah for one week casts
doubt on the veracity of this claim, particularly taking into account Sepah as the Islamic
Revolutionary Guards Corps is Iran’s “most powerful security and military organisation,
responsible for the protection and survival of the Islamic Republic”.2

32. lamalso concernedthatatthe Arrival Entryinterview Applicant 1 did not mention the claimed
interaction with Sepah in 2012 where he was taken from his workplace and detained and
tortured for two days. Nor did he mention the claimed summons to appear before the
Revolutionary Court at the Arrival Entry interview. These are significant claims and | am not
satisfied his failure to mention them is explained by him giving only ‘general’ information or
‘examples’. In that interview after he gave the 2010 account of the alcohol detention he was
asked what made him leave Iranthree years later and in response he stated he was under
surveillance, had been given a hard time and decided to leave. | do not accept that even a
‘general’ account of ‘examples’ would account for the omission of these substantialincidents.
Additionally at the Arrival Entryinterview the applicant was asked if he had ever been arrested
or detained and in response he gave only the 2010 incident. | accept that the applicant may
have found conditions at the camp difficult and that he had undertaken an arduous journey to
Australia but | am not satisfied that such would explainthe omission of the 2012 detention and
subsequent court summons if true. Nor am | satisfied his lack of familiarity with formal high
pressure legal settings would explain the omission; at the Arrival Entry interview the applicant
was asked simple questions about his experiences.

33. Similarly at the Arrival Entry interview Applicant 1 was asked if he had been involved in any
activities or protests against the government and he responded No. It is difficult to reconcile
the now claimed attendance at election protests and being outspoken against the government
to his customers and others with his Arrival Entryinterview response in the negative toa direct
guestion asking if he had been so involved.

34. The inconsistency across these accounts as to the experiences of Applicant 1 is of concern. In
addition to these concerns is the claim that Applicant 1 was able to depart Iran lawfully in May
2013 light of his claim that he was subject to a summons the attend the Revolutionary Courtin
June 2013. Itis the applicant’s claim he was able to do so because he acted quickly before he
could be listed on the travel ban list, although from his account the summons was issued at

2 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132
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least five months before his departure. Submissions to the IAA are that not all persons are so
listed.

35. The country information advises that citizens may be banned from leaving Iran for a number
of reasons, including outstanding court for those released on bail.? | take into account
submissions that bans may not be applied in all cases, but the applicant claims to be subject to
trial in the Revolutionary Court. The Revolutionary Courts are a ‘higher’ court than civil,
criminal and military courts and deal with some of the most serious offences; they deal
primarily with prosecutions involving acts against national security, as well as drug smuggling
and espionage; they issue the most death sentences.*

36. | consider it significant that the applicant claims he was to appear before the Revolutionary
Court, rather thana lower criminal or civil court, that his case was so sensitive no lawyer would
assist him and that the case was brought by Sepah which is one of the organisations who can
institute travel bans. The applicant already had a passport and a history of prior travel abroad
indicating an ability to leave the country and had done so in November 2012. In these
circumstances | would consider it highly likely the authorities would instigate a travel ban and
noting the stringent security checking at Iranian airports | am not satisfied that a person so
listed would be able to leave the country.®

37. Consideredoveralll am not satisfied that the claims made by Applicant 1 to have been detained
by the authorities in either 2010 or 2012, or at any time, are genuine. The applicant has not
provided any documentation to support the claim he was summoned to appear before the
Revolutionary Court although he claims to have received such a summons. He claims to have
acted quickly to ensure his departure from Iran before he could be listed as travel banned, but
it is apparent the claimed summons was issued some five months prior to his departure.
Applicant 1 claims to have posted material on social media critical of the regime that would be
of concern to the Iranian authorities but has provided no evidence of such activity. Considered
together with his omission of significant claims in his Arrival Entry interview and his failure to
recount matters stated at his Arrival Entry interview in his statement of claims | am not satisfied
he has provided a genuine account of his experiences.

38. Ido not accept Applicant 1 was detained in 2010 for drinking alcohol. | accept that Applicant 1
is a social drinker of alcohol.

39. 1 do not accept that Applicant 1 was openly critical about the regime and was detained and
mistreated by Sepah, or that he was made to give an undertaking not to be critical of the
government or made any payment. | do not accept that Applicant 1 attended election or similar
protests or has posted anti-government material, or other material of concern, on social media.

40. | do not accept Applicant 1 was summoned to appear before the Revolutionary Court or is
subject to any action in that, or other courts. | do not accept the applicant was of interest to
the authorities at the time he left Iran or that after his departure the authorities made
enquiries with his family or that his family are under surveillance.

3 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132

4 Joint Forces Quarterly, “Iran's Islamic Revolutionary Guard Corps: An Open Source Analysis” Matthew M. Frick, 1 January
2008, C1S28508; DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132

5 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132
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Refugee assessment

41.

Section 5H(1) of the Act provides thata person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returnto it.

Well-founded fear of persecution

42.

43,

44,

45.

46.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates toall areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| have acceptedthat the applicants are Kurds.

Kurds are a minority group in Iran, making up ten per cent of the population. Sunni Kurds,
particularly those in the north, have historically supported a separate state resulting in militant
groups who have promoted Kurdish self-determination, including through conflict with the
regime. The Iranian regime is sensitive to such activism and seeks to control Kurdish political
parties and political and cultural expression. Kurds involved in political or separatism activism
may be of adverse interest tothe authorities and be subject to harassment, including detention
and prosecution for security offences.®

However it is important to distinguish Kurds from the north of Iran and other pockets in the
country who are predominately Sunni Muslims in Shia dominated Iranfrom the applicants. The
applicants are not Sunni, and Applicants 1 to 3 describe themselves as coming from a Shia
background, although they no longer practice as such. Applicants 1 to 3 grew up and lived in
urban Teheran rather than in the provinces where Kurdish activism is prevalent and Kurds
subject to the scrutiny of the authorities.

Although Kurds who are active politically are likely to attract adverse attention from the
authorities the country information does not support a finding that Kurds in general,
particularly outside the Sunni dominated Kurd areas, are subject to harm for reason of their

6 DFAT, “Country Information Report —Iran”, 13 April 2020, 20200414083132; Minority Rights Group International, “State of
the World's Minoritiesand Indigenous Peoples 2012”, 28 June 2012, CX290028
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ethnicity.” The Department of Foreign Affairs and Trade (DFAT) also assessesthat Kurds are not
specifically targeted for discrimination on the basis of their ethnicity or religion, including in
their ability to access government services, and are afforded the same state protections as
other ethnic minorities.® Country information points to high levels of property confiscation and
governmental neglect and Kurds experiencing e poor housing and living conditions because of
forced resettlement, however this is largelyin the Kurdish regionin the north.?

47. 1 note the claim from Applicant 1 that he was discriminated against at school and his general
comments as to cultural restrictions such as wearing traditional dress and education in the
Kurdish language. Both Applicants 1 and 2 received only basic education, although both are
literatein Farsiand able to speak Kurdish. Applicant 3 is alsoliterate in Farsiand able to speak
Kurdish and was educated to Year [grade] before leaving Iran. Applicant 1 was in regular
employment in Iran, and he and his family were able to travel abroad and visit various
countries.

48. Considering the country information overall and the applicants’ own experiences | am not
satisfied that any discrimination they may face as Kurds in Iran would amount to serious harm,
or considered together would amount to serious harm. Nor am | satisfied that because of their
Kurdish ethnicity they would be imputed by the authorities with a political or other profile of
concern, even considered together with their residence in the west. The country information
does notindicate that returning asylum seekers are imputed with an anti-government political
opinion or harmed because of their asylum claim, or for reason of being in a western country.
Reports of asylum seekers being arrested onreturnrelate tothose involved in anti-government
activities, either in Iran or during their time abroad?® and “member([s]s of an oppositional
political party or involved in political activities in other ways”.1!

49. | am not satisfied that the applicants would experience serious harm in Iran now or in the
reasonably foreseeable future on the basis of their Kurdish ethnicity.

50. Applicants 1 to 3 no longer have their passports and to return to Iran would require
documentation tobe issued tofacilitate travel. Applicant 4 has not been issued with a passport
and would similarly require travel documentation. | have already noted her parents would
need to register her to obtain a shenasnameh but there is no indication that they would
experience any harm in the process. Iran has historically refused to issue travel documents to
facilitate the return of involuntary returnees and | find that if the applicants returnedto Iranit
would be on a voluntary basis.12 The recent DFAT report notes that “according tointernational
observers, Iranian authorities pay little attention to failed asylum seekers on their return to

7 Danish Immigration Service and the Danish Refugee Council, “Iran: Issues concerning persons of ethnic minorities, Kurds
and Ahwazi Arabs”, February 2018, CIS7B83941872; US Department of State, “Iran — Country Reports on Human Rights
Practices 2016”, 3 March 2017, OGD95BE926964; Reuters, “Iran executes Kurdish activist, wary of Kurdish gains in Middle
East”, 27 August 2015, CXBD6A0ODE12731; Human Rights Watch, “Human Rights Watch World Report 2017”, 13 January
2017, NG2A465F52

8 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132

9 Minority Rights Group International, “State of the World's Minorities and Indigenous Peoples 2012”, 28 June 2012,
CX290028

10 Radio Zamaneh, “Iranian poet/activist arrested at Tehran airport”, 8 January 2016, CX6A26A6E140; International Campaign
for Human Rights in Iran, “New Video: Iranian Expats Face Arrest upon Return to their Homeland”, 23 April 2015,
CXBD6A0ODES5203; Radio Zamaneh, “Jailing of returning journalists called part of anti-Rohani plan”, 31 July 2014, CX324017;
Committee to Protect Journalists, “Rouhani has yet to deliver on pressreformsin Iran”, 13 March 2014, CX318970

11 panish Refugee Council and Danish Immigration Service, ‘Iranian Kurds: On Conditions for Iranian Kurdish Partiesin Iran
and KRI, Activities in the Kurdish Area of Iran, Conditions in Border Area and Situation of Returnees from KRI to Iran”,
September 2013, CIS26587

12 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132
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Iran”.13 Since the 1979 revolution many Iranians have left the country in large numbers to live
abroad and “international observers report that Iranian authorities have little interest in
prosecuting failed asylum seekers for activities conducted outside Iran, including in relation to
protection claims.”'* As already noted the country information does not indicate that
returning asylum seekers are routinely imputed with an anti-government political opinion or
harmed because of their asylum claim. Reports of asylum seekers being arrested on return
relate to those with an existing high profile, particularly political activists.

51. | have accepted that Applicant 1 no longer practises Islam and in their TPV applications the
other applicants were identified as having noreligion. Non-practising Muslims now forma large
part of the population of urban Iranians and many Iranians do not regularly attend mosque or
Friday prayers and DFAT assesses it is unlikely that the authorities would monitor religious
observance, such as attendance at mosque?>. In 2014 the Danish Immigration Service quoted
an advocacy officer of the United Council of Iranian Churches who “assessed that there are
more and more atheists in Iran and that this is more accepted among some Iranians”.1® A
November 2014 article of the Economist newspaper notes that “Islam plays a smaller role in
public life today than it did a decade ago” and the power of clerics has “waned” and while
“Iranians remain a spiritual people who see Islam as part of their identity”, many have moved
away from “institutionalised” religion.”

52. While apostates canbe punished under sharia law for leaving the Muslim faith prosecution of
cases is rarel®; DFAT advises apostasy and blasphemy cases are no longer an everyday
occurrence in Iranand that death sentences are rare. However, DFAT reported that in March
2017 the Supreme Court upheld the decision of a criminal court to sentence a 21 year old man
to deathfor apostasy following his arrest for social media posts considered critical of Islam and
the Koran while on military service. As at April 2020 the death sentence had not been carried
out. The court also convicted two co-defendants of posting anti-Islamic material on social
media, sentencing them to prison.® Notwithstanding this case, overall the countryinformation
supports that apostasy and blasphemy cases are rare; reporting in 2016 DFAT advised that the
last known application of the death penalty for apostasy occurred in 1990 and in 2011 an
apostate was sentenced to death however, following international pressure, the conviction
was subsequently commuted and the death penalty was dropped. The Austrian Centre for
Country of Origin and Asylum Research and Documentation reported the execution in 2011 of
an IRGC Commander who was convicted of apostasy but | note that this person was also
claiming to be God and that he was charged with apostasyand “encouraging prostitution” and
the “nature of [his] activities and religious claims are not clear”.2° More recent reporting from
the Austrian Centre for Country of Origin and Asylum Research and Documentation is that
those of interest are prominent persons, Islamic scholars and members of the clergy who have

13 ibid

14 ibid

15 DFAT, “Country Information Report — Iran”, 13 April 2020, 20200414083132; DFAT, "DFAT Country Information Report
Iran", 21 April 2016, CIS38A8012677; LSE Middle East Centre (United Kingdom), “The Revival of Nationalism and Secularism
in Modern Iran”, November 2015, CISEC96CF14725

16 Danish Immigration Service, “Update on the Situation for Christian Convertsin Iran”, June 2014, CIS28931

17 Austrian Centre for Country of Origin and Asylum Research and Documentation (ACCORD), "Iran: Freedom of Religion;
Treatment of Religious and Ethnic Minorities COl Compilation September 2015", 1 September 2015, CISEC96CF13622

18 Danish Immigration Service, “Update on the Situation for Christian Convertsin Iran”, June 2014, CIS28931

19 DFAT, "DFAT Country Information Report Iran", 7 June 2018, CIS7B839411226; DFAT, “Country Information Report — Iran”,
13 April 2020, 20200414083132

20 ACCORD, "Iran: Freedom of Religion; Treatment of Religious and Ethnic Minorities COl Compilation September 2015", 1
September 2015, CISEC96CF13622
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53.

54,

55.

been critical of Islam.2! DFAT “considers it unlikely that individuals will be prosecuted on
charges of apostasy”?? and the Danish Immigration Service noted that it was not aware of
recent cases.?3 Countryinformation indicates that apostates may come to the attention of the
authorities through public manifestation of a new faith and | note the report of the arrest in
2019 of a returning asylum seeker Christian convert.?* Notwithstanding such reports overall
the country information does not point to the applicants experiencing harm on return to Iran
for reason of their religious opinions and non-observance of Islam.

| have not accepted that Applicant 1 attended election protests, spoke openly against the
government or has posted material on social media that would be of concernto the authorities
in Iran, but | take into account that at the protection visa interview he expressed his
dissatisfaction with the regime and strict application of Islam in Iran. Large-scale anti-
government protests, post-election demonstrations and protests relating to the general
economic situation have occurredin different parts of the country in recent years. These have
often resulted in multiple arrests, fatalities and injuries. Action taken by the authorities to
break up such demonstration has led to mass arrests and injuries of participants. However
overall those who are of ongoing concern to the authorities are prominent activists, members
of human rights groups, journalists and the organisers of protest action.2> Although social
media may be monitored Iranians remain high consumers of social networks with 50 million
internet users; those who use social media to be critical of the regime generally conceal their
identity by using aliases, although local sources inform that Iranians with foreign connections
are the more likely to have their activity monitored. 26 Should the applicant/s decide on retum
to Iran to attend such protests or post material or speak to others about their opinions | am
not satisfied that there is more thana remote chance they would be harmed for doing so.lam
not satisfied that the applicants face a real chance of harm on the basis of their actual or
imputed political opinion, even considered together with their Kurdish ethnicity and time in
the west.

| have accepted Applicant 1 is a social drinker of alcohol. Local sources told DFAT that alcohol
is readily available on the black market, can be delivered directly to the home, and prosecutions
for alcohol consumption are not common. The World Health Organization estimates that
Iranians over the age of 15, on average, consume 1 litre of alcohol per annum. Police generally
only act if the activity comes to public attention or if specifically instructed to do so. Where
enforced, the punishment for alcohol consumption is normally a fine, usually paid on the spot.
Floggings may be imposed periodically, but are rare.?” Noting the reports of widespread use of
alcohol in Iran | am satisfied that should he return to Iran and consume alcohol in the future
that the chance that he would face harm as a result is remote. Alcohol is widely available in
private settings and noting Applicant 1 describes himselfas a social drinker only | do not accept
that the applicant faces a real chance of harm on the basis of alcohol consumption.

| have considered the applicants’ circumstances as a whole, and | am not satisfied there is a
real chance of the applicants suffering persecution in the reasonably foreseeable future in Iran
on any of the bases claimed.

21 Austrian Centre for Country of Origin and Asylum Research and Documentation, “Iran — COlI Compilation”, 1 July 2018,
20190326122102

22 DFAT, "DFAT Country Information Report Iran", 21 April 2016, CIS38A8012677

23 Danish Immigration Service, “Update on the Situation for Christian Convertsin Iran”, June 2014, CIS28931

24 Article 18, “Convert refused asylum in Germany arrested on return to Tehran”, 24 July 2019, 20190806112832

25 DFAT, “Country Information Report —Iran”, 13 April 2020, 20200414083132

26 ibid
27 ibid
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Refugee: conclusion

56.

The applicants do not meet the requirements of the definition of refugee in s.5H(1). The
applicants do not meets.36(2)(a).

Complementary protection assessment

57.

Unders.36(2)(aa) of the Act, a criterion for a protection visa is that the applicant is a non-citizen
in Australia (other than a person who is a refugee) in respect of whom the Minister (or
Reviewer) is satisfied Australia has protection obligations because there are substantial
grounds for believing that, as a necessary and foreseeable consequence of the person being
removed from Australia to a receiving country, there is a real risk that the person will suffer
significant harm.

Real risk of significant harm

58.

59.

60.

61.

Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

I have found that any harm the applicants may experience in Iran on the basis of their Kurdish
ethnicity would not amount to serious harm. | also find that, either considered alone or
together, this would not amount to significant harm. The harm feared by the applicants does
not include deprivation of life, the death penalty, or torture; nor am | satisfied they will be
subject to cruel, inhuman or degrading treatment or punishment as defined.

| have otherwise found that there is not a real chance that the applicants face harm on any of
the bases claimed. Noting that the “real risk” test for complementary protection is the same
standard as the “real chance” test,28 and based on the same information, and for the reasons
set out above, | am also satisfied that there is not a real risk that they would face significant
harm for these reasons.

Complementary protection: conclusion

62.

There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicants will suffer significant harm. The applicants do not meets.36(2)(aa).

28 MIAC v SZQRB (2013) 210 FCR 505
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Identity documents —bogus or destroyed documents

63.

Although not strictly necessary, | have for completeness considered whether Applicant 3 is also
prevented from being granted the visa on the basis of s.91WA of the Act. Under s.65(1), a visa
must be refused if the grant of the visa is prevented by s.91WA. Section 91WA(1) relevantly
provides that the Minister must refuse togrant a protection visa toanapplicant if the applicant
provides a ‘bogus document’ (defined in s.5(1)) as evidence of their identity, nationality or
citizenship. However, that requirement will not apply if the Minister is satisfied that the
applicant has a reasonable explanation for the provision, and either provides relevant
documentary evidence or has takenreasonable steps to provide such evidence.

Application ofs.91WA to this case

64.

On arrivalin Australia a birth certificate was provided for Applicant 3 which the applicants have
since advised was fraudulent and provided an incorrect date of birth to represent him as
younger. A copy of his genuine birth certificate with his genuine date of birth has since been
provided. | am satisfied Applicant 3 has provided satisfactory evidence of his identity,
nationality or citizenshipand | find that s91WA of the Act does not apply.

Member of same family unit

65.

66.

Under s.36(2)(b) or s.36(2)(c) of the Act, an applicant may meet the criteria for a protection
visa if they are a member of the same family unit as a personwho (i) is mentioned in s.36(2)(a)
or (aa) and (ii) holds a protection visa of the same class as that applied for by the applicant. A
personis a ‘member of the same family unit’ as another if either is a member of the family unit
of the other or each is a member of the family unit of a third person: s.5(1).

As none of the applicants meets the definition of refugee or the complementary protection
criterion, it follows that they also do not meet the family unit criterion in either s.36(2)(b) or
s.36(2)(c).

Decision

The IAA affirms the decision not to grant the referred applicants protection visas.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsisa
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflictedon a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor a third personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fears being persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthat personis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolveserious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacityto subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the applicationof this Actand the regulations to a particular person, the personis to
be treated asa member of a particularsocial group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicisan innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainstpersecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisais:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph(a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizenwill suffer significant harmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof aright to enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to acountryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.

(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
91WA Providingbogus documents or destroying identity documents

(1) The Minister must refuse to granta protection visa to an applicant fora protectionvisaif:
(a) the applicant provides a bogus document as evidence of the applicant’s identity, nationality or
citizenship; or
(b) the Minister is satisfied that the applicant:
(i) has destroyed or disposed of documentary evidence of the applicant’s identity, nationality or
citizenship; or
(ii) has caused such documentary evidence to be destroyed or disposed of.

(2) Subsection(1) does notapply if the Ministeris satisfied that the applicant:
(a) has areasonable explanationfor providing the bogus document or for the destruction or disposal of
the documentary evidence; and (b) either:
(i) provides documentary evidence of his or heridentity, nationality or citizenship; or (ii) has taken
reasonable steps to provide suchevidence.
(3) For the purposes of this section, a person provides adocument if the person provides, gives or presents the
documentor causesthe documentto be provided, given or presented.
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