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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1. The referred applicant (the applicant) claims to be a national of Pakistan. He applied for a
protection visa on 15 December 2016. A delegate of the Minister for Immigration refused to
grant the visa on 12 February 2018. A decision in this matter was initially made by the IAA on
10 September 2018 (IAA18/04377). The matter is currently before the IAA by judgment and
orders of Judge [name] of the Federal Circuit Court, dated [in] May 2020.1

Information beforethe lAA

2. | have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act).

3.  The applicant, through his representative, provided an initial submission to the IAA on 26
February 2018. On 1 March 2018, the applicant was advised by an officer of the IAA that the
submission did not appear to comply with the 'Practice Direction for Applicants,
Representatives and Authorised Recipients' issued by the President of the AAT. The officer
noted that the statement was 11 pages in length (exceeding the five page limit) and the
applicant had not provided copies or extracts of the new information relied upon.

4.  On 5 March 2018, the applicant provided a revised statement that was five pages long and
attached copies of the new information relied on as part of the submissions. Following remittal
of this matter, on 12 June 2020, the applicant provided an updated one page statement,
intended to replace the final page of the 5 March 2018 submission. The effect of this amended
addendum is to update the original submission in a way that remains compliant with the five
page limited provided for in the practice direction. In addition to the one page submission, the
representative relevantly adds new country information, including the most recent
Department of Foreign Affairs and Trade (DFAT) country report on Pakistan from 2019.

5. | am satisfied the submission complies with the practice direction, and | appreciate the
representative's clear approach to updating and revising the initial submission.

6. Interms of the new countryinformation from the March 2018 submission, | make the following
assessment. With the exception of excerpts from the undated CIA Fact Book, the reports
provided each predate the delegate's decision of 12 February 2018. The articles do not
obviously contain credible personal information in the sense contemplated by s.473DD(b),
referring generally tothe situationin Pakistan. |am not satisfied the information was not, and
could not have been, provided to the Minister before the Minister (the delegate) made the
decision, or that it is credible personal information which was not previously known and, had
it been known, may have affected the consideration of the referred applicant's claims.

7. Inthe event thatl am wrong in any aspect of that assessment, | consider the travel advice for
travellers issued by the Australianand UK Governments to be of very limited relevance in the
context of this assessment —anassessment of the situation on return for a Pakistani national.
| consider extracts from the CIA Fact Book about armed groups in Pakistan is accurate, but
general in scope and of little assistance in terms of this specific assessment. In terms of the
news articles relating to security incidents in Islamabad, | am satisfied the applicant was on
notice about the issue of relocation to Islamabad (or Lahore) during the visa interview, and

1 [Citation deleted].

I1AA20/08486
Page 2 of 17



that he had an opportunity to provide submissions onthose matters. | also consider those news
articles are subsumed by other more specific analysis before the IAA, including DFAT and the
South Asia Terrorism Portal (SATP).

8. In eachrespect, | consider the more specific country advice before me, including from DFAT
and other groups, negates the need for consideration of this more generalinformation about
the situation in Pakistan. In terms of these reports, | am not satisfied there are exceptional
circumstances tojustify consideration of this new information.

9. The revised one page submission from 12 June 2020 also contains new information, including
updated country advice, and news reports relating to income standards in Pakistan, and
corruption within public health. | am satisfied the information was not, and could not have
been, provided to the Minister before the delegate made their decision.

10. Given the time that has passed since the original decision, | consider some updated country
advice is required, particularly given the age of the information relied on by the delegate in
their decision. | note the delegate relied on a DFAT report (15 January 2016) that had already
been superseded by a later report (1 September 2017) at the time of that decision (10
September 2018). | note the previous IAAreviewer obtained and relied on that DFAT report on
Pakistan,? (as wellas information regarding sectarianviolence targeting Shias in Pakistan from
the SATP).3 The new information before me is succinct and specific to the applicant's
circumstances, and that of his family. | also consider it assists inaddressing the issues identified
by the Circuit Court regarding the situationin Islamabad, andrelocationto that area. Inall the
circumstances, | am satisfied there are exceptional circumstances to justify consideration of
the new information provided in the revised 2020 submission, as well as that obtained by the
IAA during the first review.

Applicant’s claims for protection

11. The applicant’s claims can be summarised as follows:

e He is a citizen of Pakistan. He was born in [year] in Quetta, Pakistan. He is Hazara by
ethnicity, and a Shia Muslim. His family consisted of [number] people — the applicant, his
parents, and [number] siblings. He is the [number] child of the family. He is married and
has one daughter, born in [year].

e Hisfather was very young when he migrated to Pakistanfrom Afghanistan, andthrough
his migrationto Pakistan, he became a Pakistancitizen.

e Although they were citizens of Pakistan, their lives as minority Hazaras (who came to
Pakistan from Afghanistan) meant they were always in danger.

e At theage of [age], he quit school and worked in [a] shop in Quetta, Pakistan. He worked
there until 1999, when he gained employment with [an employer] as a [Occupation 1].

e In 1997, the applicant was arrested and taken outside of Quetta and beaten by local
police who [were customers of the shop] he worked at. They told him it was because
[they were not satisfied with the quality of work] and that it must have been his fault.
They threatened to kill him if he told anyone.

2 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515.
3 SATP, 'Shias Killed in Pakistan since 2001 (as at 26 April 2018)', CIS7B83941864.
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e In2003, the applicant was accosted and severely beaten by Balochi people while [working
in Occupation 1]. They attempted to set him on fire before a group of older men
intervened. He went to the local police to report the incident and was slapped by one of
the officers. He was accused of doing something wrong and told he deserved what he
got. The applicant did not know who to make a complaint to as each time he did he was
discriminated against because of his race/ethnicity and religion.

e His problems in Pakistan were very extensive. He has been discriminated against many
times because of his religion and race.

e In 2008, after finishing [work], his Balochisupervisor asked the [co-workers] to have tea,
but the applicant was told 'piss of you dirty Shia, you are not allowed to have tea with
us'. The other [workers] laughed.

e Despitethediscrimination and problems they faced, he continued to live there and tried
to work and earn money to support his family.

e In September 2011, the applicant was attacked and shot at by armed gunmen on a
motorcycle, while [he was working] in [location]. The attempt was directed to kill the
applicant. He expected a police report to be lodged and support from his boss, but he
was instead asked to go off duty until further notice. He was forced to his quit his job
after 12 years.

e  After a few months, he found employment [undertaking specified work]. On 4 October
2012, while [working at a location] (an area known for dangerous terrorist attacks on
Hazara people), two motorbikes approached his crew. Sensing the danger, the applicant
threw himself into [safety], but his colleagues were gunned down.

e  After theincident, he decided to leave Pakistan. He has no safetyin Pakistan because of
his race and religion. He cannot change his facial appearance and cannot deny his religion.
The people targeting them are Pashtun and Balochi who are Wahhabis. The Pakistan
government is not willing to control the situationand stop the killing because theyare all
Pashtunand Balochis.

Factualfindings

12.

13.

14.

Based on his documentation, and his consistent oral evidence, | accept the applicant is Shia
Hazara from Quetta. | am satisfied his family remain there and this is where he would return
toin Pakistan. | am satisfied he is a citizen of Pakistan and has no right to enter and reside in
any other country.

The applicant was not pressed by the delegate to any great degree about his substantive
claims. | note the records of the applicant's 'departmental interviews' were before the
delegate. After his arrival in Australia, in an interview in April 2013, the applicant claimed he
had been targeted while working as a [Occupation 1] and that his life was in danger. In his
arrival interview, from June 2013, the applicant referredto widespread insecurity and threats
facing Hazaras. He referred to two specific incidents when he was personally targeted. First,
when he was shot at by masked men while working at his office in September 2011. The
second, when he was again shot at while working for a [different] company in April 2012.

In his written application from, the applicant referred to four specific incidents in which he was
targeted. Broadly, he referred to a 1997 attack connected to his employment at a [shop]; a
2003 attackwhile he was [working in Occupation 1]; a September 2011 attack while [working
in Occupation 1]; and an October 2012 attack while [undertaking specified work].
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15.

16.

17.

There are clear discrepancies in his evidence about the attacks that he faced in Pakistan, but |
am conscious of the limits of the biodata and arrival interviews. The scope of these interviews
may have meant that his evidence or claims were incomplete. The applicant has otherwise
been consistent in his employment timeline between his arrival interview and his later
evidence provided during this process. His evidence about his residency and family was also
consistently advanced. | have given weight tothe fact that the applicant's claims are consistent
with country advice about insecurity facing Shias and Hazaras in Quetta during these periods.
Nevertheless, | consider his reference to two attacks in his early interviews before the
Department undermines his later claims that he was targeted on four occasions.

While | consider the applicant may have in part exaggerated his evidence about these attacks,
| do accept that he faced attacks and insecurity to some extent as he claims. Having regardto
allthe evidence before me, | accept he was targeted at least once while [working in Occupation
1], and once while working for a [different] company. | accept the latter incident was likely his
catalyst for leaving Pakistan. | also accept he faced some societal discrimination as he
contends. Equally, | note the applicant was able to find stable long term work, and his family
was able to live securely in Quetta. While | am satisfied the applicant has been targetedinthe
past for reasons of his ethnic and religious profile, | find he was not personally or specifically
targeted. Instead, | am satisfied he faced opportunistic attacks because of his ethnic and
religious profile. | find he is not at any specific ongoing risk from these past incidents. | am
satisfied that is the extent of his profile, and that is the profile | have assessed him against on
his returnto Pakistan.

| am satisfied the applicant left Pakistan lawfully using a valid passport. The applicant has no
adverse or criminal profile with the Pakistan authorities. Based on DFAT advice regarding the
situation for returnees to Pakistan,* | am satisfied there is no chance of the applicant facing
harm or penalty for reasons of his lawful departure or for seeking asylum in Australia.

Refugee assessment

18.

Section 5H(1) of the Act provides that a person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returntoit.

Well-founded fear of persecution

19.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted
e therealchance of persecution relates to all areas of the receiving country

e the persecutioninvolves serious harm and systematic and discriminatory conduct

4 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.
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20.

21.

22.

23.

24,

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionifthey could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

| have accepted the applicant is Shia Hazara from Quetta and this is where he would returnto
live. | have acceptedthe applicant was targetedinthe past while living in Quetta/Balochistan.
| have found that he has exaggeratedthe number of incidents and extent of his targeting, but
that assessment is ultimately secondary to my assessment of the overall security situation in
Quetta, at least on current estimates. That assessment is as follows.

DFAT indicates there are between 600,000 to one million Hazaras in Pakistan, with most of
them living in Quetta. Smaller but significant Hazara populations also live in major urban
centres in Pakistan. Hazaras are predominantly Shia Muslims, and are targeted in sectarian
violence for this reason. Hazarasin Quetta live mostly in enclaves for security reasons, with the
security situation for Hazaras living outside the enclaves in the province of Balochistan
consideredto be more severe. The two enclaves, Hazaratown and Mariabad, have checkpoints
and security provided by the paramilitary Frontier Corps. The Frontier Corps are known to
routinely discriminate against and harass Hazaras at checkpoints.>

Analysis about the insecurity and harm Shia Hazaras have faced in Quetta is unequivocal.®
While | consider there is evidence of improvement in that analysis, there also indications of
setbacks, including a spate of incidents in 2018. In that context, | highlight and give weight to
DFAT's assessment from March 2019 that Hazaras face a high risk of violence from sectarian
militants when outside their enclaves in Balochistan.” While | accept that living in enclaves in
Quetta has improved the security situation for Hazaras, it has also restricted their ability to find
employment and pursue higher education, and has led to economic exploitation and inflated
prices.?

| consider that reality likely explains the work patterns of the applicant, which appear to have
taken him out of the enclaves. Notwithstanding the insecurity, | consider it very likely the
applicant would again seek out more meaningful work and livelihood opportunities and that
this would likely require him totravel outside of the Hazara enclaves in Quetta. Inthat context,
and given the country advice before me, | accept there is a more than remote chance that he
would face harm because of his religious and ethnic profile within Quetta and Balochistan more
broadly, at least having regard to current security assessments. It follows that | am satisfied
there is a real chance of the applicant facing serious harm should he return to live in Quetta
now or in the reasonably foreseeable future.

In terms of whether the applicant’s real chance of harm extends to all areas of the receiving
country, | have weighed advice before the IAA about security in areas outside of Quetta, such

5 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

6 SATP, 'Shias Killed in Pakistan since 2001 (as at 26 April 2018)', CIS7B83941864; Pak Institute for Peace Studies, 'Pakistan
Security Report 2016', 1 January 2017, CISEDB50AD63; Center for Research & Security Studies, 'Security Report: July-
September 2016', 28 October 2016, CIS38A80122494; Minority Support Pakistan, Minority Support Pakistan, 'The Shia
Hazara of Pakistan: A Community Under Siege', 1 April 2012, CIS23474.

7 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

8 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.
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as Islamabad, and the specific risks to those that the share the applicant's ethnic and religious
profile.

25. The Pakistani Government has implemented a number of security operations and measures to
address the level of sectarianandterror-relatedincidents across the country. These measures
are credited with a significant reductionin the number of violent and terrorism related attacks
in Pakistan. They have disruptedthe activities of militant groups and disrupted their access to
former safe havens. As a result of these operations, there has been a declining trend in
sectarianviolence since 2014.°

26. Security in Islamabad is higher than in other parts of the country, due to the high number of
security personnel deployed in Islamabadrelative toits population.°1n 2017, DFAT stated that
there is a strong security presence, including checkpoints throughout the city and its entry
points, and patrols by the paramilitary Rangers. These security measures provide a strong
deterrent to militant groups planning attacks in the capital, and large-scale militant or sectarian
attacks inlslamabad are rare. Such violence more often takes the form of targeted killings (such
as drive-by shootings) of high-profile community leaders.?

27. DFAT states sources indicated Islamabad and Lahore are the safest places in the country for
Shias. Shia and Sunni communities in these cities tend to be much more integrated. According
to the CRSS, no deaths from sectarianviolence occurred in Islamabadin 2016.12 While | accept
there have been securityincidents in Islamabad, | donot consider more recent advice in other
reports before me indicates any elevation or shift in the risk profile for Shias living in these
cities.13

28. While not immune from insecurity, the weight of advice before me indicates that Islamabadis
one of the safest places in Pakistan for Shias to live.14 The applicant challenges the notion of
the level of relative safety for Shia Hazaras in Islamabad. | agree that term is perhaps an
unhelpful guide when assessing the actualrisk for persons with the applicant's profile.

29. In terms of the actual risk, DFAT assesses that Shias in Islamabad face only a low risk of
sectarianviolence.!> While highlighting the specific risk of profile of Hazaras, and highlighting
the risks of ethnic discrimination outside of Quetta, DFAT and other sources do not specify
recent attacks against the Hazara populations in Islamabad (or other areas such Lahore) or
provide a clear assessment of the level of risk for persons with this profile in Pakistan. What is
apparent is that there are small but significant Hazara populations in the major urban areas,
and large Shia populations in Islamabad. DFAT states that the security measures in Islamabad
provide a strong deterrent to militant groups planning attacks in the capital, and large-scale

9 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409; SATP, 'Shias Killed in Pakistan since
2001 (as at 26 April 2018)', CIS7B83941864; and others.

10 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

11 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515.

12 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515.

13 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409; SATP, 'Shias Killed in Pakistan since
2001 (as at 26 April 2018)', CIS7B83941864.

14 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515.

15 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409; DFAT, 'Country Information Report -
Pakistan', 1 September 2017, CISEDB50AD5515.
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militant or sectarianattacks inlslamabadare rare.16 Statistical reporting of incidents involving
Shias supports that assessment.”

30. Given the high proportion of Hazaras that are Shias, | consider the country analysis and data
relating to Shias in Islamabadis also instructive in any assessment of the targeting of Hazaras
in Pakistan. It follows that in terms of either profile, | consider attacks inlslamabadarerare. As
Hazaras are 'visually distinct', | accept the risks to them are somewhat more elevated than
other Shias. That fact is reflected in DFAT's 2017 assessment of the risks for Shia Hazaras and
non-Hazara Shias in Balochistan where it states that the visually distinct Hazara are at 'a
somewhat higher risk' than other Shias.

31. | am satisfied there are Hazara and Shia populations in Islamabad. While | accept that Shia
Hazarasinlslamabadare more likely to face societal discrimination, and | accept that the risk
of sectarianand ethnic violence in Islamabad would also be somewhat higher for Shia Hazaras
in Islamabad, | give weight to the limited number of incidents involving Shia/Hazaras inthe city.
I am satisfied that securityis far higher in Islamabad. | am satisfied that large scale militant and
sectarian attacks are rare, as are incidents involving the targeting or Shias and Hazaras. | am
satisfied the applicant has no higher profile beyond his religious and ethnic profile. In that full
context, while | accept that the risks of ethnic or sectarian violence cannot be ruled out
completely, | consider the risks for Shia Hazaras living in Islamabad are remote, particularly for
those with no additional high profile.

32. Outside of ethnic and sectarianviolence, DFAT states that some (typically low-level) anti-Shia
discrimination does occur in Pakistan. DFAT further states that Hazarasface a moderate risk of
societal discrimination, including by government officials and security forces, in the form of
obstruction at checkpoints, denial of or delayin access toidentity documentation, employment
and services. However, DFAT assesses such discrimination reflects individual prejudice rather
than systematic and/or formal official discrimination.8 In 2017, DFAT states that societal
discrimination in Pakistan tends to manifest in the form of positive discrimination (nepotism,
patronage, etc.) in favour of one’s own family, tribal or social group.®

33. | accept the representative's submission that the applicant is clearly identifiable as a Hazara,
and therefore identifiable as a Shia. Based on the advice before me, | accept he may face
discrimination for these reasons in a city such as Islamabad. However, | am not satisfied it
would be anything other than low level. | note the discussion of discrimination refers to barriers
in terms of documentation, and the resultant difficulties in terms of accessing other services. |
note the applicantis well documented.

34. Intheassessment below, | have not acceptedthat he only speaks Dari, andfind he alsospeaks
some Urdu and Pashto. | consider these factors may further reduce the potential or impact of
any societal discrimination he may face. On the evidence before me, | am not satisfied any
discrimination he may face would be at a level that would prevent him from finding
employment, accommodation, or accessing basic services, including health care or education
for his child. | am not satisfied that any societal or official discrimination he mayface in Pakistan
based on his ethnic or religious profile, would threaten his capacity to earna livelihood, cause

16 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409; DFAT, 'Country Information Report -
Pakistan', 1 September 2017, CISEDB50AD5515.

17 SATP, 'Shias Killed in Pakistan since 2001 (as at 26 April 2018)', CIS7B83941864.

18 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409; DFAT, 'Country Information Report -
Pakistan', 1 September 2017, CISEDB50AD5515.

19 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515.
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35.

36.

him significant economic hardship, deny him access to basic services, threaten his capacityto
subsist, or otherwise constitute serious harm.

In summary, the country information before me indicates the overall security situation has
improved markedly in Pakistan. That advice indicates that militant and sectarian violence in
Islamabad is rare. | consider the reports before me indicate this is also the case in terms of
generalised violence within the city.2°

While | againaccept the risks cannot be ruled out altogether, | find the chance of the applicant
facing harm for reason of his religious and ethnic profile in Islamabad, from Sunni extremist
groups (including Lashkar-e-Jhangvi, Islamic State, the Taliban, etc.), or any other person or
group, to be remote. | also consider the chance of harm from other generalised violence is also
present in Islamabad, as it is throughout Pakistan, is present but remote. | find there is not a
real chance of him facing serious harm for any of these reasons. It follows that | am satisfied
the real chance of persecution does not extend toall areas of Pakistan. | find his fears of harm
for these reasons are not well founded.

Refugee: conclusion

37.

The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meets.36(2)(a).

Complementary protection assessment

38.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australiato a
receiving country, there is a real riskthat the person will suffer significant harm.

Real risk of significant harm

39.

40.

Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

20 pak Institute for Peace Studies, 'Pakistan Security Report 2016', 1 January 2017, CISEDB50AD63; Center for Research &
Security Studies, 'Security Report: July-September 2016', 28 October 2016, CIS38A80122494; DFAT, 'Country Information
Report - Pakistan', 20 February 2019, 20190220093409; DFAT, 'Country Information Report - Pakistan', 1 September 2017,
CISEDB50AD5515.
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41.

| have found thereis areal chance of the applicant facing significant harm if he were to return
and live in Quetta, for reasons of his ethnic and religious profile as a Shia Hazara. However, |
have found he would not face a real chance of harm for these reasons, or in terms of
generalised violence, in other areas of Pakistan, specifically Islamabad. For the same reasons,
while | am satisfied there is a real chance that the applicant would face significant harm in
Quetta for these reasons, | am not satisfied there is a real risk the applicant would face
significant harm in other areas of Pakistan, including Islamabad.

Qualifications to thereal risk threshold

42.

43,

Section 36(2B) provides that there is taken not to be a real risk that a person will suffer
significant harm in a country if:

e it would be reasonable for the person to relocate to an area of the country where there
would not be a realrisk that the person will suffer significant harm

e the person could obtain, from an authority of the country, protection such that there
would not be a realrisk that the person will suffer significant harm, or

e therealrisk is one faced by the population of the country generally and is not faced by
the person personally.

Having accepted there is a real risk of the applicant facing significant harm in his home area
and the area he would return to in Pakistan, Quetta, | have considered whether it would be
reasonable for the applicant to relocate to an area where he would not face a real risk of
significant harm, such as Islamabad.

Access to Islamabad

44,

45,

Article 15 of the Constitution guarantees the right to freedom of movement in Pakistan, and
internal migration is widespread and common. | am satisfied the applicant is a documented
citizen of Pakistan, and that he would be free to relocate within Pakistan. | note that
notwithstanding the risk of obtaining documentation from the NADRA office in Quetta (a risk|
am not satisfied the applicant would need to face) DFAT advises that Hazaras that can afford
to leave Quetta do so.2!

Islamabad is an ethnically and religiously diverse city, with a population of around 2 million
people. As a city, it has attracted large numbers of internal migrants from all over Pakistan.
Islamabadis alsoone of the main areas Hazaras and Shias choose to relocate.?2 | am satisfied
the applicant can safely and reasonably access Islamabad. | do not consider there are any
barriers to him reuniting with his family in Islamabad.

Assessment of reasonablenessofrelocation

46.

47.

The applicant has made a number of submissions on the issue of relocation.

The applicant refers toa number of barriers interms of him finding employment. The applicant
states that his primarylanguageis Hazaragi (Dari) and states he is not fluent in other languages.
While | accept he may not have fluency in Urdu or Pashto, | am not satisfied he does not have

21 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.
22 DFAT, 'Country Information Report - Pakistan', 1 September 2017, CISEDB50AD5515; DFAT, 'Country Information Report -
Pakistan', 20 February 2019, 2019022009340.
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effective use of these languages. The applicant previously indicated in his initial interactions
with the Department that he speaks Urdu and Pashto. It is apparent that his work has taken
him outside of the Hazara areas in Quetta, including work with a local [employer] and Pashtun
employees, and | am satisfied he would have Urdu and Pashto language skills as he previously
contended. While | accept his secondary education was limited, | do not accept the applicant's
oralevidence that heisilliterate. He clearly indicated in his visa application that he could speak,
read and write Dari. | am satisfied he has the necessary language skills to relocate within
Pakistan, toa place such as Islamabad.

48. DFAT indicates that Pakistan’s official unemployment rateis 6 per cent. Underemployment is
high, especially amongst the young, and a significant proportion of work in the economy is
informal.?3 | note the applicant has a strong resume of formal and longstanding work. | consider
it more apt to describe him as working class than low skilled. | note the country advice before
me indicates that Shias and Hazaras have strong representation in employment, including in
the public sector and small businesses. DFAT relevantly states that cities such as Islamabad
(home to mixed ethnic and religious communities) provide greater access toemployment (as
well as education and health care services).?*

49. | accept there would challenges for the applicant in finding work, but | reject his contention
that it would be impossible for him to find a job in Islamabad, particularly given his
demonstratedskillset and work experience. | note the discrimination faced by Hazaras/Shias,
and that may bar access to some employment (e.g. where nepotism favours another
candidate), however | am not satisfied it would be at a level where he would be denied access
to formal employment and a living wage.

50. lacceptthatthe cost of living in Islamabad is higher thanin Quetta, particularly when it comes
to rent/housing. The applicant has a family and | accept he would require adequate housing
for his family. Equally, | note there is information before me that indicates wages are higher in
Islamabad.?®> While | accept the housing costs are considerably higher thanin Quetta, | consider
they would in part be offset by the increased wages inlslamabad. DFAT advice confirms that is
the case.?® It may be that he does not have the type or size of house his family has in Quetta,
but | am satisfied he would be able to find adequate housing for his family.

51. Interms of other expenses, the applicant has highlighted that his daughter is of school age,
that schooling is expensive in Islamabad, and that she would be prevented from accessing
education. DFAT indicates that access to public education is provided for under the
constitution, and free and compulsory education is given to all children from the age of five to
sixteenyears.?” | accept there may be challenges in public education, but | am not satisfied it is
a barrier for the applicant and his family to relocate to Islamabad.

52. The applicant also contends that there are barriers in terms of health care. He submits that
public health care is underfunded, neglected, and impacted by corruption,?® and that he and
his family would ultimately need private healthcare, which would be beyond his means.

23 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

24 DFAT, 'Thematic Report - Shias in Pakistan', 15 January 2016, CIS38A801265.

25 Numero, 'Cost of Living Comparison Between Quetta, Pakistan And Islamabad, Pakistan', 20 March 2017, CISEDB50AD361.
26 DFAT, 'Thematic Report - Shias in Pakistan', 15 January 2016, CIS38A801265.

27 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

28 QOsama Bin Javaid, ‘'Corruption, neglect cripples Pakistan's public health system' Al Jazeers,

www.aljazeera.com/news/2019/06/corruption-neglect-cripples-pakistans-public-health-system-190625102232216.html, 25 June
2019.
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53. | have had regard to the report provided, and the impacts of barriers and corruption in
Pakistan's health care, particularly among Pakistan's poor. DFAT advice is consistent in this
regard stating that basic health care in Pakistan is free, but limited capacity, lack of funding,
corruption, slow economic growth and overarching governance challenges combine to reduce
quality and accessibility.?® Those issues appear to be present throughout Pakistan, not
Islamabad specifically, and | consider they are most acute for those in poor and rural areas, as
the video attachedtothe applicant's media report appears toindicate.

54. The applicant has not detailed any health concerns he or his family face, but it is reasonable to
expect his family might require access to health care in the future. | am satisfied that the
applicant and his family would have access tobasicand free health care, albeit | accept it may
have its limitations. | accept his family may need to supplement that care with private health
care, but the applicant has not satisfied me this would beyond his means, or make relocation
unreasonable. | alsonote the barriers toaccessing health care inlslamabad would be far lower
than what he and his family faced in Quetta, where insecurity outside the enclaves prevents
residents from accessing health care.

55. Inallthe circumstances, | am not satisfied the limitations or corruption within the public health
system, which | again consider is present throughout Pakistan, would mean that it would not
be reasonable for the applicant and his family to relocate to Islamabad.

56. | have found that there are Shia and Hazara communities in Islamabad. DFAT advises that
outside of Balochistan, Hazaras report finding it safer to live separately amongst the general
community than to relocate to live near other Hazaras, where they can be easily profiled and
targeted. Itis not clear to me whether thisis the casein Islamabad, or whether the applicant
would choose to live in a Hazara or Shia community, but | consider that would be likely given
my assessment of the low risk to Shia Hazaras living in Islamabad. Nevertheless, | accept he
may choose to live elsewherein the city for reasons of security and therefore may not have a
high level of community support in Islamabad. | accept that could be a factor against the
applicant and his family relocating. However, given the existence of Shia and Hazara
communities in Islamabad, | am not satisfied he or his family would face isolation. | am satisfied
they would be able to draw on these communities, for example in terms of the practise of his
faith, even if they chose not to live amongst them.

57. The applicant contends that he could not subsist in Islamabad, highlighting the difficulties
facing the Prime Minister in Islamabad.3° | consider the financial circumstances of the Prime
Minister provide little insight in to the reality for ordinary Pakistanis living in and or relocating
to Islamabad. 1do acceptthatlIslamabadis more expensive than Quetta,3* but | also consider
there are factors that indicate he could overcome those challenges. The applicant is able-
bodied and has a range of skills and long term work experience. Given his strong background,
I am satisfied he would be able to find formal work that is at a level far above subsistence, and
that he would be able tosatisfactorily provide for himself and his family. | do not discount there
will be challenges. While | accept he may not have the community support he would have in
Quetta, | also consider the situation is far more favourable in Islamabad than elsewhere in
Pakistan, both economically andin terms of the security and wellbeing of the applicant and his
family. | also again give weight to DFAT's assessment that a city such as Islamabad would
provide greater access toemployment, education and health care services. 32

29 DFAT, 'Country Information Report - Pakistan', 20 February 2019, 20190220093409.

30 Dawn, 'No pay rise for Imran, says PM office', https://www.dawn.com/news/1531579, 31 January 2020.

31 Numero, 'Cost of Living Comparison Between Quetta, Pakistan And Islamabad, Pakistan', 20 March 2017, CISEDB50AD361.
32 DFAT, 'Thematic Report - Shias in Pakistan', 15 January 2016, CIS38A801265.
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58. |am not satisfied he would need to hide or modify his behaviour to avoid harm. | have found
thereis no real chance or real risk of him facing serious or significant harm in Islamabad. | have
accepted he mayface some discrimination, but | am satisfied it is low leveland | do not consider
this would impact on his ability to live safelyand find work in Islamabad. | am satisfied he would
be able to find work, find sufficient accommodation, safely reunite with his family, and provide
for their needs in Islamabad, interms of health, education and other basic services.

59. More broadly, | have weighed the security situation in Islamabad in terms of the
reasonableness of relocation. | have had regardto the applicant's concerns about the 'relative
safety' of Islamabad. | again agree that is a vague standard by which to assess a city in this
context. What | give weight to is my earlier assessment that there is no real chance or risk of
the applicant (or his family) facing serious or significant harm in Islamabad. More broadly, |
accept that insecurity does happen in the city, however | give weight to the limited number of
security incidents, and the extent of the security measures in the city. | also consider the
security situationis far more secure thanin Quetta/Balochistan. Inall the circumstances, while
imperfect, | consider the security situation in Islamabad is a factor in favour of the
reasonableness of relocation.

60. lagainacknowledge thatthat relocation within Pakistan would be challenging for the applicant
and his family. However, in full consideration of the evidence and information before me, lam
satisfied it would be reasonable for the applicant to relocate to another city outside of Quetta,
such as Islamabad, where there would not be areal risk that he will suffer significant harm.

61. Aslamsatisfiedit would be reasonable for the applicant to relocate within Pakistan, it follows
that s.36(2B) applies and there is taken not to be a real risk that the applicant will suffer
significant harm in Pakistan.

Complementary protection: conclusion

62. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsisa
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, isintentionallyinflictedon a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant; or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes,andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non-itizenis a national, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor a third person has committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or (c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality —is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fears being persecuted for reasons of race, religion, nationality, membershipof a
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in a receiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or her faith;
(ii) conceal hisor her true race, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) conceala physical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthat personis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolveserious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following areinstances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicis an innate or immutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australiawho isamember of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) it would be reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk that the non-citizenwill suffersignificant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligationsin respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatrightarose or is expressed, any country apart from A ustralia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapply in relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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