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Decision

The 1AA affirms the decision not to grant the referred applicant a protection visa.

Any references appearing in square brackets indicate that information has been omitted from this
decision pursuant to section 473EC(2) of the Migration Act 1958 and replaced with generic
information which does not allow the identification of a referred applicant, or their relative or other
dependant.



Background to the review

Visa application

1. The referred applicant (the applicant) claims to be a national of Bangladesh. He arrived in
Australia in July 2013 and lodged an application for a Safe Haven Enterprise Visa (SHEV),
Subclass 790 in April 2017. A delegate of the Minister of Immigration (the delegate) refused to
grant the visa on 5 March 2020. The delegate found that the applicant did not have a well-
founded fear of persecution and was not at a real risk of significant harm upon his return to
Bangladesh.

Information beforethe IAA

2. | have had regard to the material given by the Secretary under s.473CB of the Migration Act
1958 (the Act). No further information has been obtained or received.

Applicant’s claims for protection

3. The applicant’s claims can be summarised as follows:

IAA20/08001

He was born in Sandwip, Chittagong.

Towards the end of his high school, in Chittagong, he became involved with an Islamic
political party called Jamaat-e-Islami (J1).

In the 2001 election, he and his friends helped JI with the election campaign by putting
posters.

In 2002, after finishing school he moved from Chittagong to Dhaka to be with his family.
He became engaged with JI againfrom 2003 in Dhaka.

He started working for [a] factory from 2004.

He supported the Bangladeshi Nationalist Party (BNP) from 2004 to 2005.

He supported JI during the 2008 general election by putting up posters and attending
meetings.

In 2009, after the Awami League (AL) won the election, AL supporters started targeting
active supporters of JI. They chased him on the road one day. He ran away. Two of his
friends were killed in knife attacks bythe AL supporters. After that, he did not goback to
his house but stayed with friends and sometimes went to Chittagong.

In 2010, he was struck by a car in Sandwip while walking along a road. One of his [body
parts] was badly injured. He was hospitalised for about four months before returning to
his family in Dhaka. He then ceased his involvement with JI out of fear.

While in Dhaka, he learned from his friends in Sandwip that AL supporters in Sandwip
falsely accused him and his friends of damaging their committee building. AL supporters
reported the matter to the police and were looking for him.

He fears harm from the supporters of the AL.
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Factualfindings

4,

The applicant has consistently claimed that he is a citizen of Bangladesh and is a Bengali
Muslim. The applicant provided copy of a birth certificate, a nationality certificate and a school
certificate. | accept the basic personal details as provided. | find the applicant is a national of
Bangladeshandthat Bangladeshis his receiving country.

The applicant provided a number of documents and photos concerning his health as a result of
a motor vehicle accident [in] June 2018 in Australia, including medical certificates, certificates
of capacity/fitness, x-ray images and test results etc.. The evidence was that the applicant
fractured his [body parts] in the motor vehicle accident when he was hit by a car while riding
on a motorbike. He was treatedin hospital for three months and has since been on pain relief
medication and receiving physio treatment. Post-accident he experienced [body part] pain and
had an operation in September 2019 due to [a medical condition].

The applicant attended the SHEV interview on 29 January 2020 with the presence of his then
representative. The delegate observed that the applicant attended the SHEV interview in
crutches. The applicant told the delegate that he was still in pain and experienced side effect
to his [body part] from the medication he took and that he might need further surgeryon his
[body part]. The applicant confirmed that he was fit to continue the SHEV interview mentally
and emotionally.

The most recent certificate of capacity /fitness dated 9 January 2020 indicates the applicant
was ‘recent(ly)’ admitted to hospital with [body parts] pain. The medical evidence indicates
that the applicant needs to continue with physio treatment as an outpatient, need psychologist
and pain specialist and need follow up in a [body part] clinic. It also states that the applicant
has no current capacity for any work until 4 February 2020.

Itis unclear if the applicant saw or has been seeing a psychologist and there was no evidence
from a psychologist was provided. There is no indication that the applicant has a mental health
condition. | note the applicant, when was asked about his claims at the SHEV interview, saida
few times that he has poor memory after the accident. He however provided no medical
evidence in support. No medical evidence has been provided as to his prognosis or the extent
of his recovery. On the evidence before me, | accept that applicant is still going through
rehabilitation, receiving medical treatment and is on medication. | am however not satisfied
that he is suffering from a mental health condition or he has memory loss as a result of the
accident. Having listened to the SHEV interview recording, the applicant appeared to be lucid,
responsive and able to stay focused during the SHEV interview. | am not satisfied that the
applicant’s participationin the SHEV interview was compromised due to his health.

The applicant claimed that he experienced harm in Bangladesh because he was a member and
supporter of JI and a supporter of the BNP. The applicant claimed in the visa application that
he became involved in JI in Sandwip towards the end of his high school and he became involved
in JI in Dhaka from 2003. At the SHEV interview, the applicant claimed that he became
interested in politics from 2000. He said that he joined JI in 2000 and became a member the
same year. He said that he did not remember that he received any membership card but
remembered that his name was written on a little piece of white paper which was kept in the
JI’s office. When he was asked if he had to apply for membership, such as filled in a form or
paid a fee, he responded that he did fill in a form and paid 20 Taka. When asked how long it
took to have his membership application approved, he said he was not sure but could be one
year. The applicant was asked if he was required to do anything while waiting for his application
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10.

11.

12.

to be approved. He replied that he was only askedto distribute pamphlets and posters for the
party.

The delegate also asked the applicant at the SHEV interview to talk about why he was drawn
to JI. Despite that he was giving several opportunities to expand his answers, he was only able
to say that he supported JI because of their honesty and sense of humanity and that they
helped poor people. When he was asked what he found about the JI ideology compared to
other political parties, he replied that he used to follow the good and honesty of the partyand
that he never followed ‘the corruption and bad things of the party’. The applicant’s answers as
to how many JI meetings he attended also varied from ‘could be ten or could be twenty,
‘sometimes twice a month’, ten to twenty in three or four months to that he could not
remember but it could be ‘more than a thousand’. When asked if he knew what happened to
Jl'in 2013, the applicant replied that he could not remember much as his life has changed, and
that he did not have any contact with anybody from the party. He then added ‘it is in the
media’.

Countryinformation indicates thatJl is the largest Islamist partyin Bangladesh. Jlis committed
to the creation of anlslamicstate witha sharia legal system, andtothe removal of ‘un-Islamic’
laws and practices.! Country information also indicates that it is extremely difficult for a JI
recruit to become a full member (from being initially an associate member to a party worker
and then a full member) and it requires dedication, passing examinations on Islamic texts and
observing a strict behaviour code. Recruits have tofill in a daily personal report card, recording
how many times they prayed in the mosque and how much of the Quran they read.? Country
information is alsothat on 5 February 2013, the BangladeshiInternational War Crimes Tribunal
sentenced JI's assistant secretary A Mollah to life imprisonment for war crimes, which led to
mass demonstrations inthe days followed in Dhaka andthat protesters had demanded a death
penalty for Mollah. Also in the same month, on 27 February 2013, the vice president of JI, D
Sayeedi was sentenced to death, for which JI supporters responded with violent clashes with
the police. 3 The country information further indicates that JI as a political party was also
banned from participation in the 2014 election on the basis of its anti-secular views and that
some Jl members contested a small number of seats inthe 2018 election under the Jatiya Oikya
Front banner.*

Despite having claimed to be a JI member and supporter for over a decade, the applicant
displayed little understanding as to JI’s membership structure or what JI represents for. His
evidence about his JI involvement has been largely vague. He also varied his evidence during
the SHEV in response to the delegate’s various questions and prompts at times. While his
evidence indicates that he will not be interestedtore-join Jlin future, his claims for protection
are based his claimed past JI profile. Yet, he appeared to be indifference to or did not know
what happened to senior leaders of JI in the month that he left Bangladesh or later. This is
particularly concerning given the applicant did not leave Bangladesh until 28 February 2017,
afterthe sentencing of twosenior JI leaders. | note that the applicant had briefly referredto in
his entry interview in 2013 that he was enrolled with JI. However, his overall evidence does not
impress me that he had personal involvement in JI. This is also so, in light of his problematic
evidence concerning other claims as discussed below.

1 Department of Foreign Affairs and Trade (DFAT), "DFAT Country Information Report Bangladesh", 22 August 2019,

20190822132438

2New Millennium, "Political Islam and the Electionsin Bangladesh", 1 June 2013, CIS27813
3 Tazreena Sajjad & Anders C. Hardig, “Too many enemies: Mobilization, marginalization, and political violence”, 22 January

2016, CIS38A8012299

4 DFAT, "DFAT Country Information Report Bangladesh", 22 August 2019, 20190822132438
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13.

14.

15.

16.

17.

At the SHEV interview, the applicant alsoclaimed that he was a BNP supporter. He claimed he
startedto support the BNP from 2004 to 2005 for one to two years. His evidence was that he
did not actively supported the BNP, but provided the support though J1 by following JI ‘seniors’
and that whenthe seniors supported the BNP, he ‘provided them with tea and snacks’. | accept
it is plausible that a JI supporter might have also supported the BNP through JI given Jland the
BNP were an alliance in both 2001 and 2008 elections.> The applicant’s evidence that he
supported the BNP only in 2004 to 2005 (not during election periods) by providing tea and
snacks to JI senior members was unpersuasive.

The applicant stated in the visa application that after the AL’ electoral victory around 2009,
their supporters started targeting active supporters of the JI. One day when he was onthe road
in Dhaka some Al supporters saw him and chased him. He managed to escape and after he did
not like tostayat home. He stayed with friends and sometimes he went to Chittagong. He also
stated that two of his friends were killed in knife attacks by the AL supporters.

While the applicant did not indicate that he faced any problem prior to 2009 due to his political
involvement in the visa application, he provided differing evidence at the SHEV interview. At
the SHEV interview, the applicant was asked when the AL supporters started to give him
problems. He initially stated that it was mainly from 2010. When the delegate sought to
confirm with him that the problems started from 2010, he then said they started before 2010.
When his varying evidence was put to him, he then claimed that he faced threats fromthe AL
supporters soon after he joined the JI, i.e., in 2000. When asked what they did to him, he
claimedthat the AL supporters usedto threaten himand confront him whenever they saw him
on the street and sometimes they became physical. When he was specifically asked what
happened in 2009 and his written claims about the 2009 incidents were read back to him, the
applicant stated it was correct that happened. He however could not provide any further
details, claiming that he lost his memory after the car accident and also citing the lapse of time.
| have not accepted that the applicant suffered memory loss after his more recent motor
vehicle accident in 2018. | have taken into account that the applicant was trying to recall
something happened a long time ago. While the incidents occurred a while ago, the applicant
received assistance from a registered migration agentin preparing his visa application including
his written claims in 2017. While chasing by AL supporters maybe something minor on its own,
the killing of two friends around the same time by the same people who he claimed were trying
to harm him and from whom he alsoclaimed to fear harm, and these incidents that had led to
his escape from his home, in my view, is not minor.

Country information is that Bangladesh is historically prone to high levels of politically
motivated violence, which tends to peak during periods of heightened political unrest,
including during elections and strikes. Countryinformation also indicates that Bangladesh was
under the rule of the military backed caretaker government in 2007-2008 (until the AL came
to power following the election win in 2008) due to the violent pre-election protests. ©

| find it is concerning that he did not claim in the visa application lodged in 2017 that he faced
any problem from the AL supporters prior to 2009, despite claiming that he supported JI in
2001 and 2008 elections by putting up posters for JI and attendance of JI meetings. His
evidence in the SHEV application was that he startedtoface problems from the AL supporters
after the ALwon the 2008 election. While he claimed at the SHEV interview that he faced from
the AL supporters prior to 2009, his evidence was that AL supporters threatened him whenever

5 Tazreena Sajjad & Anders C. Hardig, “Too many enemies: Mobilization, marginalization, and political violence”, 22 January

2016, CIS38A8012299

6 DFAT, "DFAT Country Information Report Bangladesh", 22 August 2019, 20190822132438; Tazreena Sajjad & Anders C.
Hardig, “Too many enemies: Mobilization, marginalization, and political violence”, 22 January 2016, CIS38A8012299
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they saw him and when ‘he passed on the street’. | do not find the applicant’s evidence
compelling or convincing.

18. The applicant claimed that he was hit by a car while walking on the side of a road in 2010 in
Sandwip, Chittagong and his [body part] was badly injured. He was hospitalised for about four
months and had surgeryand had a metal plate implanted in his [body part]. His evidence was
that he did not see who hit him, but other people who witnessed this incident told him that
the car struck him belonged to AL’ supporters. While he statedin the visa application that he
did not report the matter to the police fearing what the AL supporters might do to him and
that he did not believe the police would have helped, his evidence atthe SHEV interview was
that JI senior members reported the accident to the police but the police did not take any
action. While the applicant was not too sure whether he was walking or on the motorbike at
the time (his was riding a motorbike when he hit by a car in Australia in 2018), he reiterated
that the injured [body part] was his [specified body part] and that he was in hospital for four
months. As noted by delegate, the applicant did not provide any document in support. While
| am prepared to accept that the applicant was hit by a car in 2010, he provided no convincing
evidence that it were AL supporters who were behind the wheels or he was targeted.

19. The applicant claimed the supporters of AL in Sandwip falsely accused him, among some
friends of his, of damaging the AL committee building. His evidence in the visa application was
that: this occurred after he returned to Dhaka following his being discharged from the hospital
and he heard this from his friends in Sandwip. The AL reported the matter to the local police
and that their supporters were looking for him. He also heard from his cousin in Sandwip that
his cousin had received a letter from the police addressedto the applicant. He was charged by
the police with causing damage to property and that the police were looking for him. So he
stayed with friends in different locations because he was afraid of being found.

20. When the applicant was asked to talkabout this incident at the SHEV interview, he stated that
this incident occurred in 2010. He also claimed that his friends told him that the police were
looking for him and that he was moving from places to places, sometimes in Dhaka and
sometimes in Chittagong. He also claimedin the SHEV interview that he did not work after the
injury. When the delegate put to him that he had statedin the visa application that he was able
to resume part-time at the [factory], he then replied ‘yes, sometimes, but not continuously,
sometimes’. | note apart from stating in the written statement that he resumed work at the
[factory] from around 2012, in the same application he further stated that he worked in Dhaka
from 2004 until February 2013 constructing [products] (in response to questions on the
application form).

21. | have taken into account that the applicant referred to in his entry interview that he faced
political problems in Bangladesh because he was enrolled with JI and that he put their posters
on the wall. | note he also referred to that there was a false case against him. This evidence
was brief and general. | also note that in the entry interview he stated that the false charge
against him was for robbery which is inconsistent with later claim that the charge was causing
damageto the ALcommittee building.

22. Having consider the evidence overall, | consider the applicant’s evidence as to his involvement
in JI and the claimed problems he experienced in the hands of the AL people was overall
unconvincing and unsatisfactory. | also consider it is significant that the applicant remained in
Bangladesh for over two years after motor vehicle incident and after a false charge was filed
against him. He did not claim that he faced further problems, despite that the ALand the police
were looking for him. Although he claimed that he was in hiding, his other evidence was that
he resided in his home in Dhaka for a period to recover from his injury and that he was also
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able to resume his part-time work in the [factory] from 2012. | do not accept that he was ever
in hiding. | am not satisfied that the applicant was ever a JI| member or supporter. | am not
satisfied that he was a BNP supporter. | am not satisfied that the applicant ever came to the
adverse attention of AL or anyone in Bangladesh.

Refugee assessment

23.

Section 5H(1) of the Act provides that a person is a refugee if, in a case where the person has
a nationality, he or she is outside the country of his or her nationality and, owing to a well-
founded fear of persecution, is unable or unwilling to avail himself or herself of the protection
of that country; or in a case where the person does not have a nationality—is outside the
country of his or her former habitual residence and owing to a well-founded fear of
persecution, is unable or unwilling to returntoit.

Well-founded fear of persecution

24,

25.

Under s.5J) of the Act ‘well-founded fear of persecution’ involves a number of components
which include that:

e the person fears persecution and there is a real chance that the person would be
persecuted

e therealchance of persecution relates toall areas of the receiving country
e the persecutioninvolves serious harm and systematic and discriminatory conduct

e the essential and significant reason (or reasons) for the persecution is race, religion,
nationality, membership of a particular social group or political opinion

e the person does not have a well-founded fear of persecution if effective protection
measures are available to the person, and

e thepersondoes not have a well-founded fear of persecutionif they could take reasonable
steps to modify their behaviour, other than certaintypes of modification.

The applicant has not expressly claimed that he would face harm upon returning to Bangladesh
due to his health or that he could not access any ongoing health care or medication required.
This was nevertheless considered by the delegate. While the evidence is that he continues to
require medical treatment for his rehabilitation and he is receiving physio treatment andis on
pain relief medication, there is a lack of medical evidence as to his prognosis and any specific
medications he requires. | note that the Bangladeshi Constitutionstipulates that the provision
of health careis a government responsibility. In practice, however, the private sector and non-
governmental organisations provide a significant portion of health services. Health care
facilities in Bangladesh are generally poor in quality.” According to the Centre for Research and
Information in Dhaka, there are over 600 hospitals in the country, including 482 primary care
hospitals at sub-district level and below, 65 secondary hospitals at district level, 15 medical &
dental college hospitals and specialist facilities such as chest, infectious diseases and leprosy
hospitals. The Government has established 16,438 community clinic and health centres and
30,000 satellite clinics for child and maternal healthcare. Bangladesh has a significant
pharmaceutical industry and exports medicines to other country as well. While some cancer
medicines, among others are imported, but principally, Bangladesh is self —sufficient when it

7 DFAT, "DFAT Country Information Report Bangladesh", 22 August 2019, 20190822132438
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26.

27.

28.

29.

30.

comes to medicines. World Health Organisation reported that medicines and treatment at a
public hospital are mostly free for poor people. The World Bank also observed that Bangladesh
has made remarkable progress and committed itself to achieving universal health coverage by
2032.2 | note the applicant had received hospital treatment about 10 years ago for his then
accident. He did not suggest that he did not receive proper or adequate care then. He appeared
to have recovered well given he was able to resume to some part time work in the [factory]
afterthe accidentin Bangladeshandalsoworked in Australiaina [workplace] doing [job tasks]
work from September 2015 until he had the motor vehicle accident inJune 2018 working about
40 hours per week.

On the evidence before me, | am not satisfied that his ongoing medical needs could not be met
in Bangladesh. Additionally, | am not satisfied that any limitation/difficulty in accessing health
care, if there were any, which is due to lack of services, amounts to persecution within the
meaning of s.5J(1), as it does not involve systematic and discriminatory conduct.

While Bangladesh is historically prone to high levels of politically motivated violence (PMV),
PMV manifests in the form of violent clashes between supporters of different factions of the
same party, supporters of rival parties, between party supporters and law enforcement
agencies, and between issues-based, politically motivated protester groups and law
enforcement agencies and/or party auxiliary organisations. Fatalities and serious injuries often
result from these clashes. PMV tends to peak during periods of heightened political unrest,
including during elections, strikes and blockades.?

The applicant does not claim that he would seekto engage in politics. In light of his past history,
I amalso not satisfied that he would do soif he were to returnto Bangladesh. | am not satisfied
that the applicant has a profile to be of adverseinteresttoanyone. | amnot satisfiedthat the
applicant faces a real chance of any harm from the AL or anyone if he were to return to
Bangladesh, now or in the reasonably foreseeable future.

The evidence before me indicates that the applicant left Bangladesh by boat through people
smugglers. Although the applicant has not claimed to fear harm for having left Bangladesh
illegally or as a person who has sought asylum abroad, this was considered by the delegate. In
any event, the information before me does not support that there is a real chance that the
applicant would face any harm on returning to Bangladesh for reasons of having departed
Bangladeshillegally and/or sought asylum abroad.

DFAT reports that the Emigration Ordinance Act (1982) (EO Act) makes it an offence to depart
from Bangladesh other thanin accordance with the procedures laid down in the EO Act. DFAT
states that it has noevidence to suggest that recentreturnees have received adverse attention
from authorities or others.’® The International Organisation for Migration’s report also
indicates that irregular migrants like the applicant are typically regarded as victims of people
smuggling networks rather than law breakers.!! Alsoaccording to DFAT, Bangladesh has a very
large diaspora, and tens of thousands of Bangladeshis exit and enter the country each year.
DFAT assessesthatmost returnees, including failed asylum seekers, are unlikely to face adverse
attention regardless of whether they have returned voluntarily or involuntarily. Authorities
may take an interest in high-profile individuals who have engaged in political activities outside
Bangladesh, including people convicted of war crimes in absentia. This is unlikely, however, for

8 UK Home Office, “Bangladesh: Medical and Healthcare Issues”, 1 January 2019, 20190805134111
9 DFAT, "DFAT Country Information Report Bangladesh", 22 August 2019, 20190822132438

10 |bid.

11 International Organisation for Migration, "Bangladesh", 1 August 2014, CIS29397

IAA20/08001

Page 8 of 14



31.

returnees without such a profile. 12 | am not satisfied that the applicant faces a real chance of
any harm if he were to return to Bangladesh, as a returning asylum seeker who departed
Bangladeshillegally.

| am not satisfied that the applicant faces a real chance of persecution from anyone if he were
to return to Bangladesh now or in the reasonably foreseeable future.

Refugee: conclusion

32.

The applicant does not meet the requirements of the definition of refugee in s.5H(1). The
applicant does not meets.36(2)(a).

Complementary protection assessment

33.

A criterion for a protection visa is that the applicant is a non-citizen in Australia (other than a
person who is a refugee) in respect of whom the Minister (or Reviewer) is satisfied Australia
has protection obligations because there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the person being removed from Australia to a
receiving country, there is a real riskthat the person will suffer significant harm.

Real risk of significant harm

34.

35.

36.

37.

Under s.36(2A), a person will suffer ‘significant harm’ if:

e the person will be arbitrarily deprived of his or her life

e the death penalty will be carried out on the person

e the person will be subjected to torture

e the person will be subjected to cruel or inhuman treatment or punishment, or

e the person will be subjected to degrading treatment or punishment.

The expressions ‘torture’, ‘cruel or inhuman treatment or punishment’ and ‘degrading
treatment or punishment’ arein turn defined in s.5(1) of the Act.

Based on the information discussed above, | am not satisfied there is a real risk that the
applicant could not access the medical needs he requires. Additionally, | am also not satisfied
that any difficulty or limitation he may face in accessing health care, if any, amounts to
significant harm. | am not satisfied the treatment he mayface involves death penalty, arbitrary
deprivation of his life, torture, degrading treatment or punishment, cruel or inhuman
treatment or punishment. | am not satisfied that there is anintention toinflict pain or suffering
that is cruel or inhuman in nature, severe pain or suffering or an intention to cause extreme
humiliation.

| have found above that the applicant does not otherwise face a real chance of any harm. As
real chance and real risk involves the same threshold, based on the information discussed

12 DFAT, "DFAT Country Information Report Bangladesh", 22 August 2019, 20190822132438
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above, | am not satisfied that the applicant faces a real risk of significant harm, if he were to
return to Bangladesh, now or in the reasonably foreseeable future.

Complementary protection: conclusion

38. There are not substantial grounds for believing that, as a necessary and foreseeable
consequence of being returned from Australia to a receiving country, there is a real risk that
the applicant will suffer significant harm. The applicant does not meet s.36(2)(aa).

Decision

The IAA affirms the decision not to grant the referred applicant a protection visa.

1AA20/08001
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Applicable law

Migration Act 1958

5 (1) Interpretation
In this Act, unless the contrary intention appears:

bogus document, in relation to a person, means a document that the Minister reasonably suspectsis a
documentthat:

(a) purportsto have been, butwas not, issued in respect of the person; or

(b) is counterfeitor has been alteredby a person who does not have authority to do so; or

(c) was obtained because of afalse or misleading statement, whether or not made knowingly

cruel or inhuman treatment or punishment meansan act or omission by which:

(a) severe painor suffering, whether physicalor mental, is inte ntionallyinflicted on a person; or

(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all the
circumstances, the act or omissioncouldreasonably beregardedas cruel or inhuman in nature;

butdoesnotincludean actor omission:

(c) thatisnotinconsistentwith Article 7 of the Covenant;or

(d) arisingonlyfrom,inherentin or incidental to, lawful sanctions that are notinconsistent with the
Articles of the Covenant.

degrading treatment or punishment means an act or omission that causes, and isintended to cause, extreme
humiliation which is unreasonable, but does notinclude an act or omission:
(a) thatisnotinconsistentwith Article 7 of the Covenant;or
(b) that causes, andisintended to cause, extreme humiliation arising onlyfrom, inherentin or incidental
to, lawful sanctions that are notinconsistent with the Articles of the Covenant.

receiving country, in relation to a non-citizen, means:
(a) acountryof whichthe non<itizenis anational, to be determinedsolely by reference to the law of the
relevant country; or
(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence,
regardless of whetheritwould be possible to returnthe non-itizento the country.

torture means an act or omission by which severe pain or suffering, whether physical or mental, is
intentionally inflictedon a person:
(a) forthe purpose of obtaining fromthe person orfromathird personinformationor a confession; or
(b) forthe purpose of punishing the personfor an act which that personor a third personhas committed
or is suspected of having committed; or
(c) forthe purposeofintimidating orcoercing the personor athird person; or
(d) forapurpose relatedto a purpose mentioned in paragraph(a), (b) or(c); or
(e) foranyreasonbasedon discrimination thatisinconsistent with the Articles of the Covenant;
butdoesnotincludean actor omission arising only from, inherentin or incidental to, lawful sanctions that
are notinconsistent with the Articles of the Covenant.

5H Meaning of refugee
(1) Forthe purposes of the application of this Act and the regulations to a particular personin Australia, the
personisarefugee if the person:

(a) inacase where the personhas anationality—is outside the countryof his or her nationality and,
owingto a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the
protectionof that country; or

(b) inacase where the persondoesnothave a nationality—is outside the country of his or her former
habitual residence and owing to a well-foundedfear of persecution, is unable or unwilling to return
to it.

Note:  For the meaning of well-founded fear of persecution, see section 5J.

1AA20/08001
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5J Meaning of well-founded fear of persecution

(1)

(2)

(3)

(4)

(5)

(6)

For the purposes of the application of this Actand the regulations to a particular person, the personhas a
well-founded fear of persecutionif:
(a) the person fearsbeing persecuted for reasons of race, religion, nationality, membershipofa
particular social groupor political opinion; and
(b) thereisarealchancethat,if the personreturned to the receiving country, the personwould be
persecutedfor one or more of the reasons mentioned in paragraph (a); and
(c) therealchanceof persecutionrelates to all areas of areceiving country.
Note: ~ For membership of a particular social group, see sections 5Kand 5L.
A person does not have a well-founded fear of persecution if effective protection measuresare available
to the personinareceivingcountry.
Note: For effective protection measures, see section 5LA.
A person does not have a well-founded fear of persecution if the person could take reasonable steps to
modify his or her behaviour so as to avoid areal chance of persecution in areceiving country, other than
a modification that would:
(a) conflictwith acharacteristic thatis fundamental to the person’s identity or conscience; or
(b) concealaninnate orimmutable characteristic of the person; or
(c) withoutlimiting paragraph (a) or (b), require the person to do any of the following:
(i) alter hisor her religiousbeliefs, including by renouncing a religious conversion, or conceal his
or her true religious beliefs, or cease to be involved in the practice of his or herfaith;
(ii) conceal hisor her truerace, ethnicity, nationality or country of origin;
(iii) alter hisor her politicalbeliefs or conceal his or hertrue political beliefs;
(iv) concealaphysical, psychological or intellectual disability;
(v) enterintoorremaininamarriage to whichthatpersonis opposed, oracceptthe forced
marriage of a child;
(vi) alter hisor her sexual orientationor gender identity or conceal his or her true sexual
orientation, gender identity orintersexstatus.
If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):
(a) thatreason mustbe the essential and significant reason, or those reasons must be the essential and
significant reasons, for the persecution; and
(b) the persecutionmustinvolve serious harmto the person; and
(c) the persecutionmustinvolve systematic and discriminatory conduct.
Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are instances of
serious harmfor the purposes of that paragraph:
(a) athreattothe person’slifeor liberty;
(b) significant physical harassment of the person;
(c) significant physicalill-treatment of the person;
(d) significanteconomichardshipthatthreatens the person’s capacityto subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn alivelihood of any kind, where the denial threatens the person’s capacity
to subsist.
In determining whether the person has a well-founded fear of persecution for one or more of the
reasons mentionedin paragraph (1)(a), any conduct engaged in by the personin Australiais to be
disregardedunless the personsatisfies the Minister that the personengaged in the conduct otherwise
than for the purpose of strengthening the person’s claim to be arefugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person(the first
person), in determining whether the first personhas a well-founded fear of persecutionfor the reason of
membership of a particularsocialgroupthat consists of the first person’s family:

(a) disregard any fearof persecution, or any persecution, that any other member or former member
(whether alive or dead) of the family has ever experienced, where the reasonfor the fearor
persecutionis notareason mentioned in paragraph 5J(1)(a); and

(b) disregard any fearof persecution, or any persecution, that:

(i) thefirstperson haseverexperienced;or
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(ii) anyother memberor former member (whetheralive or dead) of the family has ever
experienced;
where itisreasonableto conclude that the fear or persecution would not exist if it were assumed that

the fear or persecutionmentioned in paragraph (a) had never existed.
Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group otherthan family

For the purposes of the application of this Actand the regulations to a particular person, the personis to
be treated asa member of a particular social group (other than the person’s family)if:
(a) acharacteristicis shared by eachmember of the group;and
(b) the personshares, or is perceived as sharing, the characteristic; and
(c) anyofthe followingapply:
(i) thecharacteristicis an innate orimmutable characteristic;
(ii) the characteristicis so fundamental to amember’s identity or conscience, the member should
notbe forced to renounceit;
(iii) the characteristicdistinguishes the groupfrom society; and
(d) the characteristicis notafear of persecution.

5LA Effective protectionmeasures

(1)

(2)

For the purposes of the application of this Act and the regulations to a particular person, effective
protectionmeasures are available to the person in areceiving country if:
(a) protectionagainst persecution couldbe providedto the person by:
(i) therelevantState;or
(ii) a party or organisation, including an international organisation, that controls the relevant State
or a substantial part of the territory of the relevant State; and
(b) the relevantState, party ororganisation mentionedin paragraph (a) is willing and able to offersuch
protection.
ArelevantState, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer
protectionagainst persecution to a personif:
(a) the person can accessthe protection;and
(b) the protectionisdurable;and
(c) inthe case of protection providedby the relevant State —the protection consists of an appropriate
criminal law, areasonably effective police force and an impartial judicial system.

36 Protection visas — criteria provided for by this Act

(2)

A criterionfor a protection visa is that the applicant for thevisaiis:

(a) anon-citizenin Australiain respect of whom the Minister is satisfied Australia has protection
obligations because the personis arefugee; or

(aa) a non-citizenin Australia (otherthan a non-citizenmentioned in paragraph (a)) in respect of whom
the Minister is satisfied Australia has protectionobligations because the Minister has substantial
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being
removed from Australia to areceiving country, there is areal risk that the non-citizen will suffer
significantharm; or

(b) anon-citizenin Australia who isamember of the same family unit as a non-citizen who:
(i) is mentionedin paragraph (a);and
(i) holdsaprotection visa of the same classas that applied for by the applicant; or

(c) anon-citizenin Australiawho isa member of the same family unitas a non-citizen who:
(i) is mentionedin paragraph (aa);and
(ii) holdsaprotection visa of the same classas thatapplied for by the applicant.

(2A) A non-citizen will suffer significant harm if:

(a) the non-citizenwill be arbitrarilydeprived of his or herlife; or

(b) the death penalty will be carried out on the non-citizen; or

(c) the non-citizenwill be subjected to torture; or

(d) the non-citizenwill be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizenwill be subjected to degrading treatment or punishment.
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(2B) However, thereistaken notto be areal risk thata non-citizen will suffersignificantharmin a country if

the Minister is satisfied that:

(a) itwouldbe reasonablefor the non-citizen to relocate to an area of the countrywhere there would
notbe a real risk that the non-citizen will suffer significant harm; or

(b) the non-citizencould obtain, from an authority of the country, protection such that there would not
be arealrisk thatthe non-citizenwill suffer significant harm; or

(c) therealriskisone facedbythe populationof the countrygenerally and is not faced by the
non-citizen personally.

Protection obligations
(3) Australiaistaken notto have protectionobligations in respect of a non-citizenwho has not taken all
possible steps to avail himself or herselfof arightto enter and reside in, whether temporarily or
permanently and howeverthatright arose or is expressed, any country apart from Australia, including
countries of which the non-citizen is a national.
(4) However, subsection(3) does notapply in relation to a country in respect of which:
(a) the non-citizenhas awell-founded fear of being persecutedfor reasons of race, religion, nationality,
membership of a particularsocialgroup or political opinion; or
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the country.
(5) Subsection(3)doesnotapplyinrelation to a countryif the non-citizen has a well-foundedfear that:
(a) the countrywill returnthe non-citizen to another country; and
(b) the non-citizenwill be persecutedin that other country for reasons of race, religion, nationality,
membership of a particularsocialgroupor political opinion.
(5A) Also, subsection(3) does notapplyin relationto a country if:
(a) the non-citizenhas awell-founded fearthatthe country will return the non-citizento another
country; and
(b) the Minister has substantial grounds for believingthat, as a necessary and foreseeable consequence
of the non-citizen availing himself or herself of a right mentioned in subsection (3), therewouldbe a
real risk that the non-citizen will suffer significant harmin relation to the other country.
Determining nationality
(6) Forthe purposes of subsection (3), the question of whether a non-citizen is a national of a particular
country must be determined solely by reference to the law of that country.
(7) Subsection(6) does not, by implication, affect the interpretation of any other provision of this Act.
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